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B.  Unmarried  Cohabitation 


Note:  Terminology 

There  are  many  different  terms  used  to  describe  unmarried  couples.  Sometimes  the  terminology 
of  “spouse”  is  used,  as  in  de  facto  spouses  or  unmarried  spouses.  Sometimes  they  are  referred  to 
as  unmarried  cohabitants.  Often  the  term  “common  law”  is  used,  as  in  “common  law  spouses”  or 
“common  law  partners”.  This  use  of  terminology  can  create  confusion  and  it  is  important  to 
clarify  the  distinction  between  common  law  relationships  and  common  law  marriage.  The  terms 
are  often  used  interchangeably  and  many  people  speak  of  a  common  law  relationship  as  though  it 
were  the  same  as  a  legal  marriage.  In  fact,  a  common  law  marriage,  or  a  marriage  valid  by 
common  law,  differs  from  a  common  law  relationship  both  in  its  formation  and  in  the  rights  and 
obligations  which  attach  to  it. 

A  common  law  relationship  arises  by  force  of  law  on  a  statute-by-statute  basis,  and  is 
typically  based  on  a  period  of  cohabitation.  The  way  such  laws  work  is  to  extend  to  couples  who 
are  unmarried  the  same  rights  or  obligations  as  are  granted  to  married  couples,  i.e.  to  treat  them  in 
the  same  way  as  married  couples  even  though  they  are  not  married.  For  example,  for  the  purpose 
of  support  rights  under  the  Ontario  Family  Law  Act,  parties  are  deemed  to  be  in  a  (common  law) 
spousal  relationship  when  they  have  cohabited  continuously  for  at  least  three  years  or  if  they  are 
parents  to  a  child  and  have  cohabited  in  a  relationship  of  “some  permanence”.  However,  many 
statutes,  both  federal  and  provincial,  conferring  public  benefits  adopt  a  definition  of  common  law 
relationship  which  requires  that  the  parties  have  cohabited  continuously  for  one  year  or  are 
parents  to  a  child  in  a  relationship  of  some  permanence.  Parties  to  a  common  law  relationship 
(often  referred  to  as  common  law  spouses  or  common  law  partners)  do  not  automatically  have  the 
same  rights  and  responsibilities  as  married  couples;  in  certain  circumstances  the  law  has  simply 
decided  to  treat  them  in  the  same  way  as  married  couples.  A  common  law  spouse  may  withdraw, 
unmarried,  from  the  relationship  at  any  time.  Because  there  has  been  no  marriage,  no  divorce  is 
required  to  dissolve  the  relationship. 

In  contrast,  a  common  law  marriage  results  from  a  ceremony  which  lacks  the  legal 
formalities  of  compliance  with  statutory  requirements  and  in  which  the  parties  verbally  agree  to 
take  each  other  as  husband  and  wife.  The  common  law  recognizes  such  marriages  in 
circumstances  where  compliance  with  the  statutory  formalities  is  impossible,  such  as,  for 
example,  situations  of  war.  In  contrast  to  a  common  law  relationship,  a  common  law  marriage  is 
treated  as  a  legal  marriage  for  all  purposes,  and  thus,  a  common  law  marriage  may  be  dissolved 
only  by  way  of  divorce.  In  Keddie  v.  Currie  (1991),  60  B.C.L.R.  (2d)  1,  the  British  Columbia 
Court  of  Appeal  considered  the  law  concerning  common  law  marriages  in  some  detail.  The  Court 
held  that  common  law  marriages  could  not,  in  general,  be  entered  into  in  British  Columbia 
because  the  British  Columbia  Marriage  Act  specifically  provided  for  the  formal  requirements  of 
marriage  and  the  circumstances  would  be  rare  where  a  couple  wishing  to  marry  was  unable  to 
comply  with  the  statutory  requirements. 


Statistics  Canada,  Family  Portrait:  Continuity  and  Change  in  Canadian 

Families  and  Households  in  2006 

(Ottawa:  Statistics  Canada,  September,  2007, Catalogue  no.  97-553-XIE)  at  20-22,  24  -  25,  35-36 

Living  as  part  of  a  common-law  couple  growing  rapidly,  especially  for  older  age  groups 

Common-law  unions  have  increased  in  popularity  over  the  past  25  years  in  Canada.  The  census 
enumerated  2.8  million  persons  aged  15  and  over  who  lived  in  a  common-law  union  in 
2006.They  represented  10.8%  of  the  population,  up  from  9.7%  in  2001. 
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filed  as  exhibits.  The  impression  clearly  conveyed  to  the  persons  with  whom  they  associated  was 
that  these  two  people  were  comfortable  together  and  fond  of  each  other.  One  neighbour,  whose 
window  opened  onto  the  backyard  of  the  Dawson  Road  residence  was  able  to  refer  to  incidents 
when  they  were  observed  embracing  and  kissing.... 

The  intimacy  of  their  relationship  was  confirmed  by  the  respondent  who  said  that  the 
applicant  was  “like  my  girlfriend  many  years  living  in  the  same  house”.  He  attempted  to 
underplay  the  fact  that  he  and  this  “girlfriend”  usually  occupied  and  slept  together  in  one  of  three 
bedrooms.  At  some  point  along  the  way  the  relationship  deteriorated.  However,  the  respondent 
said  he  had  hoped  that  things  would  turn  for  the  better:  “That’s  why  I  did  not  kick  her  out  of  the 
house.  I  was  prepared  to  continue  in  the  hope  things  would  get  better”.  Although  the  applicant 
does  not  agree  with  the  respondent’s  opinion  as  to  when  their  relationship  began  to  deteriorate,  it 
is  clear  that  on  her  return  in  April  1979  from  a  holiday  with  a  girlfriend  in  Hawaii,  feelings 
between  them  were  unequivocally  cool. 

The  respondent  was  given  to  withdrawing  into  himself  and  brooding  when  arguments  arose 
while  the  petitioner  would  go  out  alone  for  a  long  walk.  Previous  infrequent  arguments 
sometimes  led  to  them  sleeping  in  separate  bedrooms  but  in  the  same  house.  The  dissatisfaction 
of  the  respondent  with  the  relationship  came  to  a  head  during  the  absence  of  the  petitioner  on  her 
Hawaii  trip  and  shortly  after  she  returned  he  told  her  to  leave  which  she  did  on  27th  June  1979, 
thereby  terminating  the  relationship  which  had  begun  even  before  January  1974  when  the 
respondent  physically  moved  into  the  applicant’s  apartment  on  Algoma  Street.  The  intervening 
absences  on  ski  trips  and  individual  holidays  did  not  break  the  continuity  of  their  living  together. 

The  essential  conflict  in  the  evidence  and  submissions  revolves  around  whether  the  economic 
arrangement  alleged  by  the  respondent  was  the  basis  upon  which  they  mutually  agreed  to  live 
together.  In  support  of  his  position  the  respondent  submits  that  income  tax  returns  filed  by 
himself  and  the  applicant  for  1977  and  1978  each  show  payment  of  rent  by  the  applicant  to  the 
respondent.  However,  his  evidence  also  discloses  that  in  1977  the  respondent  first  learned  that  “I 
could  gain  something”  by  declaring  rental  income  against  which  he  could  write  off  the  interest  on 
his  mortgage  payments  and  at  the  same  time  obtain  a  tax  credit  for  the  applicant.  The  amount 
reported  to  have  been  paid  as  rent  in  all  of  these  taxation  years  was  admittedly  set  out  in  the  tax 
returns  so  as  to  gain  the  best  tax  advantage  for  both  parties  and  in  fact  no  such  payments  were 
ever  actually  made.  The  applicant  denies  that  there  was  ever  any  agreement  that  she  would  move 
into  the  respondent’s  home  as  his  tenant.  She  says  that  the  tax  returns  were  beyond  her 
understanding  and  she  accepted  the  urging  of  the  respondent  that  the  tax  department  would  never 
check  up  on  these  returns.  In  all  the  circumstances  I  find  her  evidence  is  more  probable  and 
convincing  and  I  accept  it. 

Parties  declared  to  be  spouses. 


NOTE:  Macmillan-Dekker  v.  Dekker  (2000),  10  R.F.L.  (5th)  352  (Ont.  S.C.J.) 

In  this  case  Macmillan  appealed  from  a  decision  that  concluded  she  and  Dekker  were  not 
common-law  spouses  for  the  purpose  of  determining  her  entitlement  to  support  under  the  Family 
Law  Act  (Ont.).  From  1988  to  1989,  the  parties  clearly  cohabited  in  a  conjugal  relationship. 
Initially,  the  couple  had  planned  to  marry.  However,  Macmillan  decided  that  she  did  not  want 
marriage.  They  planned  to  have  a  child,  but  failed.  After  a  surgery  that  purported  to  facilitate 
having  a  child,  Macmillan  became  bedridden  for  10  months.  Thereafter,  the  parties  continued  to 
reside  together  until  1996,  but  Dekker  alleged  that  their  post-surgery  relationship  had  been  one  of 
brother  and  sister  or  close  friends.  Macmillan  maintained  that  their  relationship  in  the  next  seven 
years  remained  conjugal. 

The  parties  moved  together  on  three  occasions.  In  1994,  Dekker  referred  to  Macmillan  as  his 
wife  on  a  lease.  The  parties  had  separate  bedrooms  after  1989.  Throughout  the  relationship,  the 
parties  engaged  in  occasional  sexual  relations.  In  a  telephone  message  after  their  separation, 
Dekker  acknowledged  a  ten-year  relationship  with  Macmillan.  He  told  her  that  he  loved  her  and 
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that  he  did  not  think  that  he  could  ever  let  her  go.  During  the  time  of  co-habitation,  each  party  had 
been  involved  in  a  short  relationship  with  another  person.  Macmillan  looked  after  Dekker's 
finances.  The  parties  had  joint  accounts  and  their  monies  were  intertwined.  They  shared 
household  duties.  They  socialized  together  as  husband  and  wife.  At  trial  Macmillan  attempted  to 
introduce  a  series  of  cards  and  letters  written  to  her  by  Dekker  that  spoke  to  a  relationship  deeper 
than  friendship.  Only  one  card  was  admitted  at  trial 

Macmillan’s  appeal  was  allowed.  The  court’s  ruling  can  be  summarized  as  follows:  All  the 
cards  and  letters  should  have  been  admitted  to  determine  the  intention  of  the  parties  in  regard  to 
the  nature  of  their  post-  1989  relationship.  The  post-surgery  relationship,  which  was  perpetuated 
by  Macmillan’s  dependency  on  Dekker,  was  more  consistent  with  an  unhappy  marriage  in 
difficulty,  rather  than  with  a  friendship  or  a  sibling  relationship.  The  various  aspects  of  the 
relationship,  when  viewed  objectively,  were  supportive  of  a  finding  of  a  conjugal  relationship. 
The  trial  judge  had  erred  by  placing  undue  emphasis  on  the  subjective  intention  of  the  parties  in 
regard  to  the  nature  of  their  relationship. 

The  interim  support  order  of  $500  per  month  was  reinstated  pending  the  final  determination 
of  the  matter. 


NOTE:  Campbell  v.  Szoke  (2003),  45  R.F.L.  (5th)  261  (Ont.  S.C.J.)  [Digest  of  case  taken 
from  The  Lawyers  Weekly ,  Oct.  24,  2003,  23  TLWD  2324-003] 

The  parties  had  a  17  and  a  half-year  relationship.  They  were  sexually  intimate  and  socialized 
together.  Friends  and  acquaintances  saw  them  as  a  couple.  They  lived  in  Florida  for  six  months  of 
the  year.  For  the  remaining  six  months  of  the  year,  they  lived  in  Ontario  in  separate  residences, 
the  defendant  with  his  son,  the  plaintiff  in  her  own  apartment  where  the  defendant  was  a  frequent 
visitor.  The  defendant  proposed  marriage  in  Feb./82.  However,  his  son  did  not  approve  and 
defendant  subsequently  avoided  the  issue  of  marriage.  The  parties  entered  into  two  written 
agreements.  The  first  was  a  cohabitation  agreement  dated  Oct.  5/89,  which  provided,  inter  alia , 
that  “[each  of  the  parties]  shall  have  no  financial  or  moral  obligations  to  the  other  [...]  Neither 
[party]  currently,  or  in  the  future,  shall  rely  on  the  other  for  any  assistance  (financial  or  otherwise) 
or  support.  Neither  [party]  shall  make  any  demands  on  the  other,  either  financially  or  morally.” 
Plaintiff  refused  to  sign  it  until  almost  a  year  later.  The  second  agreement  purported  to  be  an 
employment  contract  dated  Nov.  1/92,  which  defendant  typed  himself.  The  plaintiff  had  no  legal 
advice  in  either  case.  The  relationship  ended  in  Sept./98,  when  the  plaintiff  underwent  treatment 
for  breast  cancer.  She  subsequently  applied  for  support,  a  declaration  of  constructive  or  resulting 
trust  and  unjust  enrichment,  and  restitution. 

HELD:  order  for  support  in  the  amount  of  $1,100  per  month  retroactive  to  Dec.  1/98.  The 
defendant  is  not  a  credible  witness.  The  documentary  evidence  does  not  support  his  position  that 
he  is  without  assets  and  that  plaintiff  was  his  employee.  He  clearly  treated  the  plaintiff  as  a 
spouse,  not  an  employee.  He  bought  her  an  engagement  and  wedding  ring.  The  court  finds  that  he 
has  deliberately  tried  to  retrospectively  change  the  nature  of  the  relationship  and  organize  his 
affairs  to  leave  him  with  no  obvious  assets.  The  court  considers  the  requirements  for  support 
under  Part  III  of  the  Family  Law  Act  (Ontario).  The  fact  that  parties  maintain  separate  residences 
does  not  prevent  a  finding  of  cohabitation.  The  court  finds  that  the  parties  lived  together  as 
common-law  spouses  within  the  meaning  of  s.  29  of  the  Act.  It  also  finds  that  plaintiff  did  not 
have  financial  disclosure  or  legal  advice  and  signed  the  cohabitation  agreement  under  duress.  The 
document  must  be  set  aside.  Pursuant  to  s.  30  of  the  Act,  defendant  has  an  obligation  to  provide 
support  for  plaintiff  to  the  extent  he  is  capable  of  doing  so.  Although  the  court  has  no  specific 
evidence  of  what  defendant’s  means  are  or  were,  it  is  satisfied  that  he  continues  to  have  the 
means  he  had  throughout  the  relationship,  and  continues  to  have  the  ability  to  support  plaintiff. 
The  court  bases  the  quantum  of  support  on  the  amount  of  support  that  defendant  provided  to 
plaintiff  and  money  paid  to  her  throughout  the  years,  as  well  as  an  amount  to  reflect  support  of 
her  Florida  lifestyle.  It  finds  $1,100  an  appropriate  monthly  amount,  made  retroactive  to  Dec. 
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1/98.  Turning  to  plaintiffs  remaining  claims  for  constructive  or  resulting  trust  and  unjust 
enrichment,  the  court  notes  that  plaintiff  is  receiving  about  $6,000  a  year  from  social  services, 
and,  in  the  court’s  view,  it  is  inappropriate  for  her  to  be  given  an  equitable  remedy  based  upon  a 
relationship  that  she  was  at  pains  to  conceal  in  order  to  receive  a  financial  benefit  from  public 
funds.  Plaintiff  does  not  have  “clean  hands”  to  request  equitable  relief.  [The  Ontario  Court  of 
Appeal  upheld  this  decision  in  brief  reasons  at  (2005),  12  R.F.L.  (6th)  263.] 


“Ontario’s  Divisional  Court  to  rule  on  whether  mistress  might  win  spousal  support” 

Cristin  Schmitz,  The  Lawyers  Weekly ,  November  1,  2002 

When  does  a  mistress  become  a  common  law  spouse?  Can  clandestine  affairs  that  produce 
offspring  be  considered  quasi-marriages?  Do  illicit  lovers  ever  qualify  for  spousal  support? 

Those  questions  are  raised  by  an  unusual  case  a  three-judge  panel  of  Ontario’s  Divisional 
Court  will  hear  next  March. 

In  late  September,  Ontario  Superior  Court  Justice  Peter  Howden  granted  leave  to  appeal  to 
Divisional  Court  to  Margo  Sturgess,  a  58-year-old  Barrie,  Ont.  nurse  who  wants  to  sue  William 
James  Shaw,  a  60-year-old  jeweler  from  Orillia,  Ont.,  for  $3,000  a  month  spousal  support  under 
Ontario’s  Family  Law  Act. 

Sturgess  and  Shaw  were  secret  lovers  for  two  decades.  He  fathered  her  20-year-old  daughter 
and  still  lives  with  his  wife  of  29  years,  with  whom  he  has  two  adult  children. 

Last  May,  a  family  law  motions  judge  tossed  out  Sturgess’s  claim  for  interim  spousal  support 
on  grounds  she  lacked  standing.  He  ruled  that  Sturgess  could  not  qualify  as  a  “spouse”  under  the 
Act’s  s.  29  extended  definition,  which  says  a  man  and  a  woman  who  are  not  married  to  each  other 
can  be  considered  spouses  if  they  are  the  parents  of  a  child  and  “cohabited  in  a  relationship  of 
some  permanence.” 

The  crux  of  the  appeal  is  what  “cohabit”  means.  “Caselaw  is  clear  that  a  common  residence  is 
not  a  prerequisite  to  spousal  status,”  said  Sturgess’s  counsel,  Elliot  Birnboim  of  Toronto’s  Chitiz 
Pathak.  “This  was  not  a  one-night  stand.  There  was  an  ongoing  sexual  relationship  and  more  over 
a  20-year  period  subsequent  to  the  child  being  born.” 

“What’ s  clear,”  he  added,  “is  that  each  case  is  determined  on  it’s  own  facts,  but  among  those 
facts,  perhaps  the  most  important  one,  is  the  existence  of  the  child.  There  is  a  whole  different 
standard  for  determining  if  someone  is  a  spouse,  if  they  have  a  child  together.” 

Birnboim  said  his  client  now  has  serious  health  problems  and  lives  near  the  poverty  line.  She 
needs  spousal  support  to  ameliorate  the  substantial  economic  disadvantages  she  suffered  from 
raising  the  parties’  daughter  alone,  he  said.  Over  the  years,  Shaw  paid  monthly  child  support  of 
$500,  increasing  to  $700,  and  then  $1,000. 

Shaw’s  counsel,  Michael  M.  Miller  of  Russell,  Christie  in  Orillia,  suggested  that  if  the 
Divisional  Court  lets  Sturgess  proceed  to  trial  with  her  application  for  spousal  support,  it  could 
open  the  courtroom  door  to  various  “spousal”  claims  -  including  under  the  Succession  Law 
Reform  Act  -  arising  from  a  variety  of  extramarital  relationships  that  have  thus  far  never  attracted 
such  obligations. 

“I  think  it  would  be  very  unsettling,”  Miller  said.  “There  was  never  any  [spousal]  support 
paid  for  this  woman.  She  had  her  own  job.  She  had  her  own  house.  She  supported  herself.  The 
man  in  this  case  paid  child  support.  That  would  mean  that  everybody  who  has  an  affair,  has  a 
child,  comes  up  to  the  plate  and  pays  child  support,  is  now  developing  some  kind  of  spousal 
support  obligation. 

“All  of  a  sudden  you  get  a  spouse  because  you  get  a  child.” 

Miller  allowed  that  the  affair  “may  be  of  some  permanence,”  but  added:  “Is  that  ‘cohabiting’? 
Is  it  defined  to  protect  adult  people  who  enter  into  casual,  or  even  casual  long-term,  relationships? 

“I  don’t  think  the  FLA  was  meant  to  protect  that.  It  was  meant  to  protect  people  who  enter 
into  committed  relationships  where  they  share  many  things.  Sex  might  be  one  of  them,  but  there 
are  a  lot  more  things  to  it.” 
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NOTE:  Ontario  Law  Reform  Commission,  Report  on  the  Rights  and  Responsibilities 
of  Cohabitants  Under  the  Family  Law  Act  (1993). 

In  his  judgment  in  M.  v.  H.  Gonthier  J.  refers  to  the  1993  Report  of  the  Ontario  Law  Reform 
Commission  on  The  Rights  and  Responsibilities  of  Cohabitants  Under  the  Family  Law  Act 
(1993).  The  report  recommended  the  extension  of  matrimonial  property  rights  provided  for  in 
Parts  I  and  II  of  the  Ontario  Family  Law  Act  to  unmarried  opposite  sex  couples.  However  the 
report  recommend  against  the  extension  of  these  rights  and  rights  of  spousal  support  to  same-sex 
unmarried  couples,  preferring  instead  a  scheme  of  registered  domestic  partnership.  The 
Commission  reasoned  as  follows: 

In  chapter  2  of  this  report,  we  recommended  that  unmarried  heterosexual  couples,  as  defined  in  the 
Act,  should  be  treated  in  the  same  fashion  as  married  persons.  Including  unregistered  same-sex 
cohabitants  in  the  Act  as  well  would  satisfy  the  demands  of  formal  equality,  but  it  is  unclear  whether  it 
would  meet  the  standard  of  substantive  equality  expressed  in  human  rights  and  constitutional 
jurisprudence.  The  property  and  support  provisions  of  the  Family  Law  Act  are  designed  to  ensure  that  a 
couple  who  live  in  a  relationship  of  economic  interdependence,  characterized  by  trust  and  the  pursuit 
of  mutual  goals,  share  equally  in  the  economic  benefits  of  the  relationship.  The  statute  reflects  the 
assumption  that  spouses  act  in  their  joint  economic  interest,  rather  than  in  pursuit  of  independent  goals. 
The  rights  to  equalization  of  property  and  possession  of  the  family  home,  and  the  mutual  obligation  of 
support,  are  intended  to  ensure  that  neither  partner  suffers  unfair  economic  consequences  from  the 
breakdown  of  a  relationship.  The  same  rationale  applies  to  all  intimate  relationships  in  which  the 
parties  form  an  economic  partnership.  We  believe  that  the  imposition  of  this  scheme  on  married 
couples  and  unmarried  heterosexual  cohabitants  whose  relationships  bear  many  of  the  characteristics 
of  marriage  is  appropriate.  This  scheme  might  also  be  appropriate  for  same-sex  couples  who  have 
intimate  relationships  that  are  also  primary  economic  partnerships.  However,  we  do  not  have  adequate 
evidence  before  us  about  the  nature  of  relationships  between  same  sex  cohabitants  and  the  expectations 
of  members  of  those  relationships  to  justify  imposing  these  rights  and  obligations  upon  them. . . . 

It  may  be  that  some,  perhaps  many,  same-sex  relationships  follow  a  similar  pattern  to  that  which, 
as  we  have  suggested  above,  is  liable  to  occur  with  married  and  unmarried  heterosexual  couples.  As 
we  have  indicated,  however,  the  evidence  available  to  us  with  respect  to  general  patterns  is  ambiguous. 
In  our  view,  in  the  absence  of  better  information  than  is  now  available  to  the  Commission  with  respect 
to  general  patterns,  it  would  be  inappropriate  to  impose  the  provisions  of  the  Family  Law  Act  upon 
same-sex  couples  who  have  neither  entered  an  agreement  to  this  effect  nor  made  a  decision  to  become 
Registered  Domestic  Partners.  It  would  be  inappropriate  to  impose  substantial  economic  rights  and 
obligations  on  a  group  of  citizens  without  adequate  information  about  their  experience  and  needs.  We 
suggest  that  consultation  with  members  of  the  gay  and  lesbian  community  is  essential  before  this  step 
is  taken.  Accordingly,  we  have  concluded  that  we  cannot  recommend  that  same-sex  couples  who 
choose  not  to  register  should  have  spousal  status  ascribed  to  them  by  legislation. 

The  Commission,  therefore,  recommends  that  the  Legislature  should  acquire  further  information 
concerning  attitudes  and  expectations  within  the  gay  and  lesbian  community  before  ascribing  spousal 
status  under  the  Family  Law  Act  to  same-sex  couples  who  have  not  exercised  their  right  to  become 
Registered  Domestic  Partners. 


NOTE:  The  Legislative  Response  to  M.  v.  H. 

Following  the  Supreme  Court  of  Canada’s  decision  in  M.  v.  H .,  the  Ontario  government 
introduced  Bill  5,  An  Act  to  amend  certain  statutes  because  of  the  Supreme  Court  of  Canada 
Decision  in  M.  v.  H.,  (assented  to  25  October  1999,  S.O.  1999,  c.6)  extending  to  same-sex 
couples  the  same  legal  rights  and  responsibilities  as  cohabiting  opposite-sex  couples  in  all  matters 
covered  by  Ontario  law.  In  2000,  the  federal  government  enacted  the  Modernization  of  Benefits 
and  Obligations  Act  ( MBOA )  which  amended  68  federal  statutes  in  a  similar  fashion.  Neither  law 
changed  the  definition  of  “spouse”;  in  the  Ontario  legislation  same-sex  couples  (but  not  opposite- 
sex  unmarried  couples)  were  referred  to  as  “same-sex  partners”  [in  2005,  after  the  legalization  of 
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same-sex  marriage,  the  term  “same-sex  partner”  was  removed  and  replaced  with  the  term 
“spouse”];  federal  legislation  uses  the  term  “common  law  partner”  to  refer  to  all  unmarried 
couples,  both  opposite-sex  and  same-sex.  For  most  purposes  under  federal  law  “common-law 
partnership”  is  defined  as  the  relationship  between  two  persons  who  are  cohabiting  in  a  conjugal 
relationship,  having  so  cohabited  for  a  period  of  at  least  one  year. 

In  the  aftermath  of  M.  v.  H.  virtually  all  of  the  provinces  passed  laws  extending  to  same  sex 
couples  the  same  rights  and  responsibilities  as  opposite  sex  cohabiting  couples.  In  some 
provinces,  like  Alberta,  the  legal  recognition  was  limited.  In  most  other  provinces,  the  legal 
recognition  was  more  extensive.  The  continuing  story  of  the  legal  recognition  of  same-sex 
couples  will  be  dealt  with  further  below,  in  the  materials  dealing  with  same-sex  marriage. 

In  the  course  of  these  reforms  definitions  of  spouse  were  often  standardized  throughout 
provincial/territorial  legislation  and  remaining  instances  of  differential  treatment  of  married  and 
unmarried  couples  were  removed.  The  exception  was  matrimonial  property  rights.  As  will  be 
discussed  further  in  Chapter  V,  Matrimonial  Property  (Vol.  II),  only  a  few  provinces  and 
territories  chose  at  this  time  to  extend  matrimonial  property  rights  to  unmarried  couples — the 
N.W.T.,  Nunavut,  Saskatchewan  and  Manitoba.  The  issue  of  the  constitutionality  of  that 
remaining  distinction  was  presented  to  the  Supreme  Court  of  Canada  in  2002  in  the  Walsh  v. 
Bona  found  below. 

It  should  also  be  noted  that  the  Alberta  legislation  responding  to  M  v.  H.  utilized  the  concept 
of  “adult  interdependent  partners”  which  applies  to  a  wide  range  of  non-marital,  interdependent 
relationships,  including  non-conjugal  relationships.  This  legislation  will  be  discussed  in  more 
detail  at  the  end  of  the  materials  on  unmarried  cohabitation  where  we  explore  other  models  for 
regulation  and  recognition  of  close  personal  relationships. 


^Nova  Scotia  (Attorney  General)  v.  Walsh 

[2002]\S.C.R.  325,  32  R.F.L.  (5th)  81  (sub  nom  Walsh  v.  Bona) 

BASTARACHE  J.  (McLachlin  C.J.C.,  Iacobucci,  Major,  Biniie,  Arbour  and  LeBel  JJ. 
concurring): 

I.  Introduction 

[1]  This  case  involves  a  Charter  challenge  to  the  Nova  Scotia  Matrimonial  Property  Act , 
R.S.N.S.  1989,  c.  275  {"MPA"),  and  asks  whether  its  failure  to  include  unmarried  cohabiting 
opposite  sex  couples  from  its  ambit  violates  s.  15(1).  The  challenge  revolves  around  the  definition 
of  "spouse"  in  s.  2(g)  of  the  MPA,  which  is  limited  to  a  man  and  a  woman  who  are  married  to 
each  other. 

[2]  The  question  before  this  Court,  then,  is  whether  the  exclusion  from  the  MPA  of  unmarried 
cohabiting  persons  of  the  opposite  sex  is  discriminatory.  In  my  view,  it  is  not.  The  distinction 
chosen  by  the  legislature  does  not  affect  the  dignity  of  unmarried  persons  who  have  formed 
relationships  of  some  permanence  and  does  not  deny  them  access  to  a  benefit  or  advantage 
available  to  married  persons.  It  is,  therefore,  not  discriminatory  within  the  meaning  of  s.  15(1). 

II.  Factual  Background 

[3]  Susan  Walsh  and  Wayne  Bona  lived  together  in  a  cohabiting  relationship  for  a  period  of  10 
years,  ending  in  1995.  Two  children  were  born  out  of  this  relationship,  in  1988  and  1990 
respectively.  Walsh  and  Bona  owned  a  home  as  joint  tenants,  in  which  Bona  continued  to  reside 
after  the  separation,  assuming  the  debts  and  expenses  associated  with  the  property.  In  1983,  Bona 
received  as  a  gift  from  his  father  a  cottage  property  which  was  sold  after  separation  for  $20,000. 
Approximately  $10,000  was  used  to  pay  off  the  respondents'  debts.  Bona  also  retained  13  acres  of 
surrounding  woodland  in  his  own  name,  valued  at  $6,500.  The  total  value  of  assets  retained  by 
Bona  at  the  date  of  separation  including  the  house,  cottage,  lot,  vehicle,  pensions  and  RRSPs,  was 
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NOTE:  Developments  in  the  Law  of  Unjust  Enrichment  and  Constructive  Trusts 

The  equitable  remedies  of  unjust  enrichment  and  constructive  trust  have  continued  to  develop 
since  Walsh  was  decided.  In  Kerr  v.  Barranow  2011  SCC  10,  found  in  Volume  II  of  these 
materials,  the  S.C.C.  expanded  the  basis  on  which  unmarried  partners  whose  relationships  are  a 
“joint  family  venture”  could  use  these  doctrines  to  share  the  value  of  assets  acquired  during  the 
course  of  their  relationship.  Kerr  removes  some  of  the  impediments  to  claiming  equitable 
remedies  that  concerned  L’Heureux-Dube  J.  in  Walsh,  but  a  high  degree  of  uncertainty  still 
surrounds  the  application  of  these  doctrines  to  the  facts  of  any  particular  case. 

NOTE:  Legislative  Extension  of  Property  Rights  to  Unmarried  Couples 

The  S.C.C.  decision  in  Walsh  left  it  open  to  provincial  legislatures  to  extend  matrimonial  property 
rights  to  unmarried  couples.  Although  the  main  effect  of  the  decision  was  to  generate  legislative 
inertia  with  respect  to  the  issue  for  almost  a  decade,  in  201 1  B.C.  enacted  a  new  Family  Law  Act, 
S.B.C.  201 1,  c.  25  that  came  into  force  in  March  2013.  Part  of  the  reforms  included  adoption  of  a 
new  regime  of  matrimonial  property  (a  deferred  community  of  property  scheme  based  on  a 
presumption  of  equal  sharing  of  the  value  of  assets  acquired  during  the  course  of  the 
relationship — similar  to  the  scheme  in  Ontario)  and  the  inclusion  within  that  scheme  of  unmarried 
couples  who  have  cohabited  for  two  years  (or  less  if  they  have  a  child).  B.C.  has  thus  joined  the 
N.W.T.,  Nunavut,  Saskatchewan  and  Manitoba  in  extending  matrimonial  property  rights  to 
unmarried  couples.  The  Supreme  Court  of  Canada’s  recent  judgment  in  Quebec  ( Attorney 
General)  v.  A  (see  below),  which  confirmed  the  outcome  in  Walsh,  has  not  changed  anything — 
the  extension  of  property  rights  is  not  constitutionally  mandated  and  remains  a  matter  of 
legislative  choice. 


NOTE:  Legal  Recognition  of  Unmarried  Couples  in  Quebec;  “Eric  v.  Lola ”  and 
Walsh  Revisited 

Quebec  has  the  highest  rate  of  unmarried  cohabitation  in  Canada.  Although  unmarried  couples  in 
Quebec  are  treated  as  spouses  for  public  law  purposes,  under  the  Civil  Code  of  Quebec,  which 
governs  private  obligations,  they  are  not  recognized  as  spouses  and  are  thus  not  subject  to 
obligations  of  spousal  support  or  property  division.  These  exclusions  of  unmarried  couples  were 
the  subject  of  a  s.  15  Charter  challenge  in  a  case  that  is  commonly  referred  to  as  Eric  v.  Lola 
(there  was  a  publication  ban  of  any  identifying  information  and  at  trial  the  parties  were  referred  to 
as  Eric  and  Lola.)  The  case  made  its  way  to  the  Supreme  Court  of  Canada,  raising  both  the  issue 
of  the  scope  of  the  Walsh  ruling  (i.e.  did  it  apply  to  spousal  support  as  well  as  property)  and  the 
issue  of  whether  to  overrule  Walsh.  On  January  25,  2013  the  court  released  its  decision  in  Quebec 
(Attorney  General)  v.  A  (below).The  decision  is  long  and  complex  but  the  end  result  was  that  a 
majority  of  the  court  upheld  the  constitutionality  of  Quebec’s  exclusion  of  unmarried  couples 
from  the  matrimonial  remedies  of  property  division  and  spousal  support.  It  thus  remains  the  case 
that  there  is  no  constitutional  requirement  to  extend  either  matrimonial  property  or  spousal 
support  provisions  to  unmarried  couples — that  remains  a  legislative  choice.  Quebec  remains  the 
only  province  where  unmarried  couples  are  excluded  from  spousal  support. 

Quebec  (Attorney  General)  v.  A 

2013  SCC  5 

[The  issue  in  this  case  was  whether  the  provisions  in  Quebec’s  Civil  Code  that  exclude  de  facto 
spouses  from  the  property  and  support  rights  granted  to  married  and  civil  union  spouses  violated 
the  right  to  equality  under  s.  15  of  the  Charter,  and  if  so,  whether  the  provisions  could  be  upheld 
under  s.  1  of  the  Charter.  The  family  law  regime  in  Quebec  is  significantly  different  from  that  in 
the  common  law  provinces.  It  offers  remedies  that  have  no  common  law  counterpart  and,  as  well, 
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there  are  more  restrictions  on  the  ability  to  contract  out  of  the  statutory  matrimonial  regime  in 
marriage  contracts. 

The  provisions  that  were  challenged  related  to  four  “property”  issues — the  partnership  of 
acquests ,  the  compensatory  allowance ,  protection  of  the  family  residence,  and  the  family 
patrimony — in  addition  to  spousal  support.  The  partnership  of  acquests  (1970)  is  similar  to  the 
property  regime  in  Ontario  and  other  common  law  provinces.  Based  on  the  idea  of  marriage  as  an 
equal  partnership,  it  requires  that,  at  the  end  of  the  relationship,  the  parties  share  equally  in  the 
value  of  all  property  acquired  by  either  spouse  during  the  course  of  the  marriage.  As  in  Ontario, 
this  is  a  default  regime  that  spouses  can  contract  out  of  in  a  marriage  contract.  However,  because 
of  a  strong  cultural  tradition  in  Quebec  of  contracting  out  of  the  default  regime,  other 
“mandatory”  measures  that  were  not  subject  to  contracting  out  were  legislated  to  compensate 
non-titled  spouses  for  their  contributions  to  the  relationship.  Thus  in  1981  the  Quebec 
government  introduced  provisions  with  respect  to  protection  of  the  family  residence  and  a  remedy 
called  the  compensatory  allowance  (essentially  a  statutory  version  of  the  common  law  doctrine  of 
unjust  enrichment). 

Unfortunately,  judges  interpreted  the  compensatory  allowance  in  a  very  narrow  way,  and  the 
Quebec  government  went  on  in  1989  to  introduce  another  remedy — the  family  patrimony.  The 
family  patrimony  regime  is  mandatory  for  married  couples  and  cannot  be  contracted  out  of  in  a 
marriage  contract.  (In  Quebec  law,  this  inability  to  contract  out  is  explained  in  terms  of  this  issue 
being  a  matter  of  “public  order.”)  The  family  patrimony  regime  requires  equal  division  of  the 
value  of  a  smaller,  core  collection  of  assets  used  for  family  purposes,  including  the  matrimonial 
home,  furniture,  motor  vehicles,  and  pensions.  (Assets  owned  before  the  marriage  or  civil  union 
are  not  included  in  the  family  patrimony — its  focus,  like  the  partnership  of  acquests  is  on  assets 
acquired  during  the  relationship).  There  was  a  great  deal  of  controversy  about  the  family 
patrimony  regime  when  it  was  enacted  because  of  its  mandatory  nature. 

Unlike  the  spousal  support  remedy  in  the  common  law  provinces  and  under  the  federal  Divorce 
Act,  the  Civil  Code  obligation  of  spousal  support  is  regarded  as  a  matter  of  “public  order”  and 
thus,  as  with  the  family  patrimony  and  the  compensatory  allowance,  parties  cannot  contract  out  of 
it  in  a  marriage  contract. 

In  2002  Quebec  introduced  the  civil  union,  a  scheme  of  registered  partnership  that  was  initially 
confined  to  same-sex  couples  but  subsequently  extended  to  unmarried  opposite  sex  couples. 
Under  the  Civil  Code ,  civil  union  spouses,  who  have  made  the  formal  step  to  register  their 
partnership,  have  the  same  rights  and  obligations  as  married  couples. 

The  facts  of  the  case  that  gave  rise  to  the  challenge  to  these  property  and  support  provisions  are 
summarized  as  follows  in  the  reasons  of  LeBel  J.: 

[4]  Parties  Ms.  A  and  Mr.  B  met  in  1992  in  A’s  native  country.  A,  who  was  17  years  old  at  the  time, 
was  living  with  her  parents  and  attending  secondary  school.  B,  who  was  32  years  old,  was  running  a 
large  international  business.  From  1992  to  1994,  the  parties  travelled  the  world  together  several  times 
a  year.  B  provided  A  with  financial  support  so  that  she  could  continue  her  schooling.  In  early  1995, 
the  parties  agreed  that  A  would  come  to  live  in  Quebec,  where  B  lived. 

[5]  The  parties  broke  up  for  the  first  time  in  late  July  1995.  They  saw  each  other  again  during  the 
holiday  season,  and  then  again  in  February  1996.  A  then  became  pregnant  with  her  first  child.  The 
couple  had  three  children  together,  bom  in  1996,  1999  and  2001.  During  the  time  they  lived  together, 
A  did  not  hold  employment.  She  regularly  accompanied  B  on  his  trips,  and  he  provided  for  all  her 
needs  and  for  the  children’s  needs.  A  wanted  to  get  married,  but  B  told  her  that  he  did  not  believe  in 
the  institution  of  marriage  and  that  he  might  consider  getting  married  after  living  with  her  for  25 
years.  The  parties  separated  in  2002.  They  had  lived  together  for  a  total  of  seven  years. 

[6]  In  February  2002,  A  filed  a  motion  in  the  Quebec  Superior  Court  seeking  custody  of  the  children, 
support,  a  lump  sum,  use  of  the  family  residence,  a  provision  for  costs  and  an  interim  order.  The 
motion  was  accompanied  by  a  notice  to  the  Attorney  General  of  Quebec  stating  that  A  intended  to 
challenge  the  constitutionality  of  several  provisions  of  the  C.C.Q.  in  order  to  obtain  the  same  legal 
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regime  for  de  facto  spouses  that  existed  for  married  spouses.  More  specifically,  A  claimed  support  for 
herself,  a  lump  sum,  partition  of  the  family  patrimony  and  the  legal  matrimonial  regime  of  partnership 
of  acquests.  She  also  sought  to  reserve  her  right  to  claim  a  compensatory  allowance.  A  claim 
concerning  the  use  of  the  family  residence  was  settled  in  an  agreement  between  A  and  B. 

[7]  Since  the  constitutionality  of  the  provisions  relating  to  child  custody  and  the  child  support 
obligation  had  not  been  challenged,  the  Superior  Court  awarded  the  parties  joint  custody  of  the 
children  and  awarded  A  $34,260.24  a  month  in  child  support  and  a  provision  for  costs  on  May  16, 
2006.  The  court  also  made  a  series  of  orders  requiring  B  to  pay  certain  specific  expenses,  including 
the  children’s  tuition  fees,  expenses  related  to  their  extracurricular  activities,  the  salaries  of 
two  nannies  and  the  salary  of  a  cook  working  for  A.  As  well,  the  court  ordered  B  to  continue  paying 
all  costs,  school  and  municipal  taxes,  home  insurance  premiums  and  general  maintenance  and 
renovation  costs  required  for  the  residence  where  the  parties  had  agreed  that  A  and  the  children  would 
live.  B  remained  the  owner  of  that  residence. 

[8]  The  appeals  relate  solely  to  the  constitutional  aspect  of  the  case  and  concern  only  the  provisions  of 
the  Civil  Code  of  Quebec  alleged  by  A  to  be  invalid  under  s.  15  of  the  Charter.  HalleeJ.  of  the 
Superior  Court  ruled  on  the  constitutional  issues  on  July  16,  2009.  She  found  that  the  impugned 
provisions  did  not  violate  the  right  to  equality  guaranteed  by  s.  15(1),  and  she  denied  A’s  requests  for  a 
declaration  of  constitutional  invalidity,  which  had  been  opposed  by  B  and  the  Attorney  General  of 
Quebec.  A  then  appealed  to  the  Quebec  Court  of  Appeal. 

[9]  On  November  3,  2010,  the  Quebec  Court  of  Appeal  allowed  A’s  appeal  in  part.  Dutil  J.A.,  with 
whom  Giroux  J.A.  concurred,  declared  art.  585  C.C.Q.,  which  provides  for  the  obligation  of  spousal 
support,  to  be  of  no  force  or  effect  on  the  basis  of  an  unjustified  infringement  of  the  right  to  equality 
set  out  in  s.  15(1)  of  the  Charter.  However,  Dutil  J.A.  upheld  the  Superior  Court’s  decision  as  regards 
the  constitutionality  of  the  provisions  concerning  the  family  residence,  the  family  patrimony,  the 
compensatory  allowance  and  the  partnership  of  acquests.  In  her  opinion,  those  provisions  are  not 
discriminatory  and  therefore  do  not  infringe  s.  15(1).  ... 

[10]  In  this  Court,  B  and  the  Attorney  General  of  Quebec  are  appealing  the  Court  of  Appeal’s  decision 
to  strike  down  art.  585  on  the  obligation  of  spousal  support.  A  is  also  appealing  that  decision.  She 
takes  issue  with  the  conclusion  that  the  Civil  Code's  provisions  concerning  the  family  residence,  the 
family  patrimony,  the  compensatory  allowance  and  the  partnership  of  acquests  are  constitutionally 
valid.  ... 

The  decision  is  long  and  complex,  with  four  different  sets  of  reasons,  significant  disagreement  on 
the  court  about  the  proper  test  for  discrimination  under  s.  15,  and  divisions  about  whether  the 
spousal  support  provisions  could  be  distinguished  from  the  property  provisions.  The  end  result 
was  that  a  majority  of  the  court  upheld  the  constitutionality  of  Quebec’s  exclusion  of  unmarried 
couples  from  the  matrimonial  remedies  of  property  division  and  spousal  support. 

The  majority  ruling  is  composed  of  the  opinions  of  LeBel  J.  and  McLachlin  C.J.  LeBel  J. 
(writing  for  four  judges)  found  that  none  of  the  challenged  provisions  violated  s.  15.  No 
distinction  was  made  between  property  and  spousal  support.  McLachlin  C.J.  (writing  for  herself) 
found  that  while  all  of  the  provisions  violated  s.  15,  they  could  all  be  upheld  as  reasonable  limits 
under  s.  1  of  the  Charter.  Her  reasons  emphasized  federalism  and  deference  to  Quebec’s 
legislative  choice.  Thus  five  judges — a  majority — reached  the  conclusion  that  all  of  the 
exclusionary  provisions  were  constitutional.  Abella  J.  (writing  for  herself)  found  that  all  of  the 
provisions  violated  s.  15  and  that  none — neither  property  nor  spousal  support — could  be  upheld 
under  s.  1.  She  too  made  no  distinction  between  spousal  support  and  property.  Deschamps  J. 
(writing  for  three  judges)  disagreed  with  Abella  J.  on  the  s.  1  analysis,  concluding  that  a 
distinction  could  be  made  between  the  property  and  spousal  support.  While  she  concluded  that 
the  exclusion  of  de  facto  spouses  from  property  rights  could  be  justified,  their  exclusion  from  the 
obligation  of  spousal  support  could  not.  The  end  result  was  that  the  ruling  on  property  was  8  to  1 
in  favour  of  upholding  the  exclusion  of  de  facto  couples,  while  on  spousal  support  it  was  much 
closer,  5  to  4. 

What  follows  are  extracts  from  each  of  the  judgments.] 
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LEBEL  J.  (Fish,  Rothstein  and  Moldaver  JJ.  concurring): 

[As  noted  above,  LeBel  J.,  writing  for  four  members  of  the  Court,  concludes  that  none  of  the 
impugned  provisions  violate  s.  15  of  the  Charter.  His  reasons  are  informed  by  two  themes:  the 
significance  of  the  choice  not  to  many  and  the  unity  of  matrimonial  regime.  He  begins  his 
reasons  with  a  long  review  of  the  legislative  histoiy  that  generated  Quebec’s  current  matrimonial 
regime — what  he  refers  to  as  the  “primary  regime”  with  its  largely  mandatory  content  that 
governs  married  couples  and  the  private  regime  of  freedom  for  de  facto  spouses.  This  is  followed 
by  a  long  analysis  of  the  evolution  of  the  jurisprudence  under  s.  15  of  the  Charter  since  Walsh, 
specifically  the  replacement  of  the  Law  framework  with  the  new  analytic  framework  articulated 
in  R.  v  Kapp,  2008  SCC  41  and  Withler  v.  Canada  (Attorney  General),  2011  SCC  12.  The  new 
framework,  focussed  on  the  concept  of  substantive  equality,  involves  a  two-step  analysis:  (1) 
Does  the  law  create  a  distinction  based  on  an  enumerated  or  analogous  ground;  and  (2)  Does  the 
distinction  create  a  disadvantage  by  perpetuating  prejudice  or  false  stereotyping?  In  his  view, 
under  the  Kapp/Withler  framework,  in  establishing  discrimination  it  is  not  sufficient  to  show 
disadvantage;  the  claimant  must  also  establish  prejudice  or  stereotyping.  LeBel  J.  then  goes  on  to 
address  whether  Walsh  would  have  been  decided  differently  under  the  new  framework  and 
whether  it  still  has  precedential  value.  As  shown  in  the  paragraphs  that  follow,  he  concludes  that 
it  does.] 

[217]  In  my  opinion,  Bastarache  J.  would  have  reached  the  same  conclusion  if  his  analysis  had 
been  based  on  the  reworked  analytical  framework  from  Kapp  and  Withler.  Although  the  MPA 
imposed  differential  treatment  based  on  an  analogous  ground,  that  distinction  did  not  create  a 
disadvantage  by  perpetuating  prejudice  or  stereotyping.  Bastarache  J.’s  analysis  of  the  MPA  is 
therefore  consistent  with  the  decisions  rendered  after  Walsh  and  with  the  principle  of  substantive 
equality  which  “insists  on  going  behind  the  facade  of  similarities  and  differences  [and]  asks  not 
only  what  characteristics  the  different  treatment  is  predicated  upon,  but  also  whether  those 
characteristics  are  relevant  considerations  under  the  circumstances”:  Withler,  at  para.  39. 

[218]  In  Walsh,  the  MPA  did  not  have  the  effect  of  favouring  marriage  at  the  expense  of 
cohabitation  or  of  denying  the  worth  of  common  law  relationships.  Nor  did  it  draw  distinctions 
that  caused  a  disadvantage  by  perpetuating  prejudice.  According  to  Bastarache  J.,  the  Nova 
Scotia  legislature  was  not  favouring  one  form  of  relationship  over  another.  It  was  merely 
defining  the  legal  content  of  relationships  and  providing  that  any  individuals  in  a  conjugal 
relationship  could,  without  changing  their  marital  status,  make  a  consensual  choice  to  avail 
themselves  of  rights,  obligations  and  restrictions  analogous  to  the  ones  contained  in  the  MPA.  As 
a  result,  the  law  did  not  favour  one  form  of  relationship  over  another  or  express  any  prejudice 
against  common  law  relationships.  ... 

[220]  In  this  regard,  Walsh  differed  significantly  from  Miron.  In  the  Insurance  Act  ...  the  Ontario 
legislature  had  not  defined  the  content  of  relationships  (that  is,  the  relations  between  the  members 
of  a  couple).  Instead,  it  had  favoured  marriage  over  common  law  relationships  by  limiting 
benefits  under  an  automobile  insurance  plan  on  the  basis  of  marital  status  to  those  who  were 
married.  ... 

[222]  Bastarache  J.  then  observed  that  the  MPA  was  not  based  on  stereotypes  about  common  law 
spouses.  To  support  that  conclusion,  he  considered  the  contextual  factor  of  correspondence  and 
found  that  it  was  not  stereotyping  to  believe  that  common  law  couples  had  chosen  to  avoid  the 
institution  of  marriage.  The  common  law  spouses  in  that  case  had  not  expressed  a  consensual 
intention  to  change  their  legal  property  relationship  in  any  of  the  ways  established  by  the 
government,  one  of  which  would  have  been  to  enter  into  a  domestic  contract  as  a  common  law 
couple.  Thus,  in  distinguishing  between  married  and  unmarried  spouses,  the  MPA  was  not  based 
on  a  stereotype  that  did  not  correspond  to  the  actual  circumstances  and  characteristics  of  common 
law  spouses. 
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[223]  Walsh  can  be  distinguished  in  a  similar  way  from  M.  v.  H .,  in  which  the  Ontario  legislature 
had  limited  certain  provisions  of  the  Family  Law  Act ...  to  heterosexual  common  law  couples.  ... 

[224]  ...  A  majority  of  the  Court  held  that  the  exclusion  of  same-sex  common  law  spouses 
“implies  that  they  are  judged  to  be  incapable  of  forming  intimate  relationships  of  economic 
interdependence,  without  regard  to  their  actual  circumstances”:  M.  v.  H.,  at  para.  3.  Since 
“[b]eing  in  a  same-sex  relationship  does  not  mean  that  it  is  an  impermanent  or  a  non-conjugal 
relationship”  (M  v.  H.,  at  para.  70),  the  legislature  was  imposing  differential  treatment  that  was 
found  to  be  discriminatory  because  it  created  a  disadvantage  as  a  result  of  stereotyping.  It  was 
impossible  for  same-sex  spouses  to  opt  in  to  Ontario’s  legal  regime.  The  exclusion  of  same-sex 
couples  from  the  FLA  was  based  on  an  inaccurate  and  stereotypical  characterization  of  their 
actual  circumstances  and  therefore  violated  their  dignity.  ... 

[226]  ...  [S]ubject  to  the  differences  between  the  MPA  and  the  Quebec  scheme,  Bastarache  J.’s 
analysis  can  properly  serve  as  a  precedent  for  our  assessment  of  the  infringement  of  s.  15(1) 
alleged  by  A  in  the  instant  case.  It  is  true  that  the  Court’s  analysis  concerned  not  the  obligation  of 
support,  but  the  Nova  Scotia  legislation’s  presumption  of  equal  division  of  family  assets. 
However,  Bastarache  J.’s  comments  on  the  sources  of  the  distinctions  between  the  various  forms 
of  relationships  and  the  consequences  of  those  distinctions  remain  relevant.  At  any  rate,  even 
without  Walsh ,  the  same  principles  applied  under  the  current  analytical  framework  for  s.  15(1) 
would  lead  to  the  conclusions  I  propose  with  respect  to  the  Quebec  legislation  being  challenged 
by  A. 

[LeBel  J.  then  goes  on  to  discuss  the  approach  adopted  by  the  Quebec  Court  of  Appeal  which 
drew  a  distinction  between  the  obligation  of  support  and  the  division  of  property,  with  the  result 
that  the  reasoning  in  Walsh  was  found  applicable  only  to  the  property  provisions  in  the  Civil  Code 
and  the  exclusion  of  de  facto  spouses  from  the  spousal  support  obligation  was  found 
discriminatory.] 

[229]  I  find  that  the  distinction  drawn  by  Dutil  J.A.  between  the  “partition  of  property”  and  the 
“obligation  of  support”  is  inappropriate,  as  it  disregards  the  character  of  an  “economic 
partnership”  that  the  Quebec  legislature  has  established  for  marriage  and  the  civil  union.  It  also 
disregards  the  fact  that  this  partnership  is  structured  around  a  mandatory  primary  regime  that  has 
both  patrimonial  and  extrapatrimonial  aspects  and  that  the  primary  regime  establishes  the 
obligation  of  support  as  an  effect  of  marriage  and  of  the  civil  union.  In  this  sense,  the  obligation 
of  support  is  tied  to  the  other  effects  of  marriage  and  of  the  civil  union,  such  as  the  obligation  to 
contribute  to  household  expenses,  rights  and  obligations  with  respect  to  the  family  residence,  and 
the  creation  of  a  family  patrimony.  It  forms  an  integral  and  indissociable  part  of  the  set  of 
measures  that  constitute  Quebec’s  primary  regime. 

[230]  This  distinction  also  overlooks  the  fact  that  each  of  the  impugned  provisions  shapes  the 
spouses’  private  patrimonial  relationship  and  that  a  number  of  them  rebalance  the  distribution  of 
property  between  the  spouses  in  some  way,  including  through  the  payment  of  certain  amounts  or 
the  granting  of  rights  of  use  of  or  ownership  in  certain  property.  As  well,  by  increasing  the 
patrimony  of  the  less  wealthy  spouse,  each  of  these  measures  can  enhance  that  spouse’s 
autonomy  and  reduce  the  potential  of  his  or  her  becoming  dependent  on  government  assistance. 

[231]  In  Quebec  law,  the  obligation  of  support  is  one  of  the  mandatory  effects  of  marriage  (or  of 
a  civil  union)  that  the  spouses  may  not  renounce  in  a  marriage  contract.  As  an  expression  of  the 
duty  of  succour  that  each  spouse  owes  the  other  where  needed,  the  obligation  of  support,  like  the 
spouses’  obligation  to  contribute  towards  household  expenses  in  proportion  to  their  respective 
means,  is  part  of  the  primary  regime  that  the  spouses  accept  when  they  choose  to  marry.  This 
obligation,  in  the  form  of  the  duty  of  succour,  lasts  as  long  as  the  spouses  remain  married  or  in  a 
civil  union. 

[232]  However,  both  the  Civil  Code  and  the  Divorce  Act  provide  that  such  an  obligation  may  be 
imposed  even  after  the  bonds  of  civil  union  or  marriage  have  been  dissolved.  Thus,  in  Bracklow, 
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the  Court  considered  the  Divorce  Act  and  enquired  into  the  basis  for  the  obligation  of  support 
after  the  marriage  bond  is  dissolved.  The  Court  noted  first  that  support  may  be  awarded  to 
compensate  a  spouse  who  has  been  economically  disadvantaged  during  the  marriage...  .  In  this 
regard,  support  is  similar  to  a  compensatory  allowance,  since  its  objective  will  be  to  compensate 
one  of  the  spouses  for  losses  incurred  as  a  result  of  the  marriage  and  its  breakdown. 

[233]  However,  support  can  also  be  non-compensatory,  and  based  on  the  “mere  fact  that  a  person 
who  formerly  enjoyed  intra-spousal  entitlement  to  support  now  finds  herself  or  himself  without 
it”:  Bracklow,  at  para.  41.  This  basis  for  the  obligation  of  support  “postulates  each  of  the  parties 
to  the  marriage  agreeing,  as  independent  individuals,  to  marriage  and  all  that  it  entails  — 
including  the  potential  obligation  of  mutual  support”  and  “recognizes  the  artificiality  of  assuming 
that  all  separating  couples  can  move  cleanly  from  the  mutual  support  status  of  marriage  to  the 
absolute  independence  status  of  single  life,  indicating  the  potential  necessity  to  continue  support, 
even  after  the  marital  ‘break’”:  Bracklow ,  at  paras.  30-31. 

[234]  As  the  Court  explained,  this  form  of  post-divorce  support  obligation  is  based  on 
two  important  factors.  First,  it  is  based  on  the  fact  that  an  obligation  of  support,  known  as  the 
duty  of  succour  in  the  civil  law,  exists  during  marriage  and  may  remain  necessary  after  a 
marriage  breaks  down.  Second,  it  can  be  seen  as  one  of  the  many  consequences  to  which 
individuals  agree  when  they  choose  to  marry.  ...  In  both  cases,  the  obligation  of  support  is 
therefore  based  on  consent  to  the  marriage  or  civil  union. 

[235]  Accordingly,  these  appeals  cannot  be  disposed  of  on  the  basis  of  the  distinction  made  by 
Dutil  J.A.  between  the  partition  of  property  and  the  obligation  of  support.  ...  The  main  issue 
raised  by  these  appeals  is  not  whether  the  exclusion  of  de  facto  spouses  from  the  obligation  of 
support  is  discriminatory,  but  whether  their  exclusion  from  the  entire  statutory  framework 
imposed  on  married  and  civil  union  spouses  is  discriminatory  under  s.  15(1)  of  the  Charter.  For 
the  reasons  that  follow,  I  find  that  it  is  not. 

I  .A’s  Discrimination  Claim 

[236]  ...  To  prove  that  she  has  been  discriminated  against,  A  must  show  on  a  balance  of 
probabilities  that  the  provisions  in  question  create  an  adverse  distinction  based  on  an  enumerated 
or  analogous  ground  and  that  the  disadvantage  is  discriminatory  because  it  perpetuates  prejudice 
or  stereotypes.  ... 

[241]  In  this  appeal,  the  first  matter  to  be  proved  by  A  presents  no  problem.  The  various  articles 
of  the  Civil  Code  at  issue  here  apply  only  to  persons  who  are  married  or  in  a  civil  union.  They 
govern  the  private  legal  relationships  of  such  persons,  but  they  do  not  apply  to  the  relationships  of 
de  facto  spouses.  They  therefore  draw  a  distinction  based  on  the  analogous  ground  of  marital 
status. 

[242]  That  distinction  may  result  in  disadvantages  for  those  who  are  excluded  from  the  statutory 
framework  applicable  to  a  marriage  or  a  civil  union.  Generally  speaking,  when  de  facto  spouses 
separate,  one  of  them  will  likely  end  up  in  a  more  precarious  patrimonial  situation  than  if  the 
couple  had  been  married  or  in  a  civil  union.  ... 

[243]  ...  What  remains  to  be  determined  is  whether  the  exclusion  of  de  facto  spouses  from  the 
framework  applicable  to  marriage  and  civil  unions  discriminates  in  a  substantive  sense  by 
violating  the  principle  of  substantive  equality  protected  by  s.  15(1)  of  the  Charter.  ...[T]here  are 
two  ways  for  A  to  prove  this.  First,  she  can  show  that  the  disadvantageous  law  perpetuates 
prejudice  against  de  facto  spouses.  Second,  she  can  show  that  the  disadvantage  imposed  by  the 
law  is  based  on  a  stereotype... 

(2)  Perpetuating  Prejudice 

[244]  ...[A]  law  will  perpetuate  prejudice  if  it  denotes  a  negative  attitude  or  opinion  concerning  a 
person  that  is  based  on  a  personal  characteristic  enumerated  in  s.  15(1)  or  a  characteristic 
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analogous  thereto  [or  if  it]  attribute^]  greater  moral  worth  to  certain  persons  at  the  expense  of 
another  group  of  persons  on  the  basis  of  such  a  characteristic.  . . . 

[246]  It  is  generally  accepted  that  de facto  spouses  in  Quebec  historically  experienced 
disadvantageous  treatment  based  on  intentional  prejudice.  ... 

[248]  Thus,  there  was  a  period  of  Quebec  history  during  which  de  facto  spouses  were  subjected  to 
both  legislative  hostility  and  social  ostracism.  In  keeping  with  the  principles  stated  in  Law,  this 
historical  disadvantage  means  that  particular  care  must  be  taken  in  reviewing  any  new  legislation 
containing  an  adverse  distinction  with  respect  to  certain  members  of  the  same  group  ...  However, 
the  recognition  of  historical  disadvantage  does  not  automatically  lead  to  the  conclusion  that  a 
distinction  remains  discriminatory  today  on  the  basis  that  it  creates  a  disadvantage  by 
perpetuating  prejudice.  It  is  also  necessary  that  the  disadvantage  continue  to  exist  today  and  that 
the  new  legislation  confirm  or  perpetuate  the  legislative  and  social  stigmatization  of  such  spouses. 

[249]  On  this  point,  I  would  point  out  that  the  limits  on  freedom  of  contract  imposed  on  de  facto 
spouses,  like  the  distinction  between  legitimate  and  natural  children,  were  eliminated  in  1980. 
Furthermore,  nothing  in  the  evidence  suggests  that  de  facto  spouses  are  now  subject  to  public 
opprobrium  or  that  they  are  otherwise  subject  to  social  ostracism.  The  expert  reports  filed  by  the 
parties  tend  to  show  the  contraiy.  According  to  them,  the  de  facto  union  has  become  a  respected 
type  of  conjugality  and  is  not  judged  unfavourably  by  Quebec  society  as  a  whole.  Statistics  from 
the  latest  census  in  2011  confirm  that  it  exists  and  is  developing  in  Quebec  society.  Several  of 
the  married  spouses  with  whom  certain  experts  met  in  conducting  sociological  studies  for  the 
purposes  of  this  litigation  even  regularly  use  language  specific  to  de  facto  unions  when  describing 
themselves  to  third  parties.  The  fact  that  they  do  so  does  not  support  a  view  that  society 
continues  to  be  suspicious  or  intolerant  of  de  facto  unions. 

[250]  Moreover,  the  legislature’s  traditional  hostility  generally  seems  to  have  changed  into 
acceptance  of  the  de  facto  union.  ...  Quebec  social  legislation  no  longer  draws  distinctions 
between  the  various  types  of  conjugality  ...  Rather,  it  applies  uniformly  to  de  facto,  married  and 
civil  union  spouses  both  in  granting  benefits  and  in  imposing  obligations  where  their  relations 
with  government  institutions  are  concerned.  As  we  have  seen,  the  distinction  continues  to  exist  in 
the  context  of  relations  between  the  spouses  themselves,  within  their  conjugal  relationship,  where 
there  is  still  a  will  to  preserve  the  possibility  of  choosing  between  various  types  of  conjugality. 

[251]  However  ...[prejudice  does  not  have  to  be  intentional  for  s.  15(1)  of  the  Charter  to  be 
violated.  If  a  law  has  the  effect  of  favouring  certain  individuals  at  the  expense  of  others  by 
treating  the  latter  as  less  worthy,  or  if  it  creates  a  hierarchy  between  them,  even  inadvertently,  it 
will  be  considered  to  discriminate  by  expressing  prejudice. 

[252]  In  the  case  at  bar,  the  articles  of  the  Civil  Code  of  Quebec  whose  validity  is  challenged  by 
A  have  the  purpose  and  effect  of  regulating  the  private  relationships  of  married  spouses.  ... 

[254]  The  Quebec  legislature  has  imposed  these  regimes  only  on  those  who,  by  agreement  with 
another  person,  have  demonstrated  that  they  wish  to  adhere  to  them.  Their  consent  must  be 
explicit,  and  must  take  the  form  of  marriage  or  a  civil  union.  The  legislature  did  not  view 
cohabitation  on  its  own  as  an  expression  of  such  consent.  As  a  result,  the  regimes  do  not  apply 
automatically  to  de  facto  unions. 

[255]  Has  the  legislature  in  this  way  established  a  hierarchy  between  the  various  forms  of 
conjugality?  Has  it  expressed  a  preference  for  marriage  and  civil  unions  at  the  expense  of 
de  facto  unions?  Do  the  articles  of  the  C.C.Q.  being  challenged  in  this  case  have  the  effect  of 
sending  a  message  or  conveying  a  negative  image  or  belief  concerning  de  facto  spouses? 

[256]  In  my  opinion,  the  answer  to  these  questions  must  be  no.  Like  the  Nova  Scotia  legislature 
in  enacting  the  MPA  at  issue  in  Walsh,  the  Quebec  National  Assembly  has  not  favoured  one  form 
of  union  over  another.  This  conclusion  can  be  inferred  if  the  questions  of  freedom  of  choice  and 
autonomy  of  the  will  of  the  parties  are  correctly  considered.  The  legislature  has  merely  defined 
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the  legal  content  of  the  different  forms  of  conjugal  relationships.  It  has  made  consent  the  key  to 
changing  the  spouses’  mutual  patrimonial  relationship.  In  this  way,  it  has  preserved  the  freedom 
of  those  who  wish  to  organize  their  patrimonial  relationships  outside  the  mandatory  statutory 
framework. 

[257]  [The  application  of  the  matrimonial  regime]  depends  on  an  express  mutual  will  of  the 
spouses  to  bind  themselves.  This  express,  and  not  deemed,  consent  is  the  source  of  the  obligation 
of  support  and  of  that  of  partition  of  spouses’  patrimonial  interests.  As  we  have  seen,  this  consent 
is  given  in  Quebec  law  by  contracting  marriage  or  a  civil  union,  or  entering  into  a  cohabitation 
agreement.  Participation  in  the  protective  regimes  provided  for  by  law  depends  necessarily  on 
mutual  consent.  In  this  regard,  the  conclusion  of  a  cohabitation  agreement  enables  de  facto 
spouses  to  create  for  themselves  the  legal  relationship  they  consider  necessary  without  having  to 
modify  the  form  of  conjugality  they  have  chosen  for  their  life  together. 

[258]  M.  v.  H.  does  not  preclude  this  conclusion.  In  that  case,  the  same-sex  spouses  were 
excluded  on  the  basis  of  their  sexual  orientation  from  a  regime  that  required  no  form  of  express 
consent  in  order  to  apply.  In  the  case  of  Quebec,  consent  is  the  ordinary  rule.  ... 

[259]  In  this  context  in  which  the  existence  of  a  set  of  rights  and  obligations  depends  on  mutual 
consent  in  one  of  a  variety  of  forms,  it  is  hard  to  speak  of  discrimination  against  de  facto 
spouses.  In  this  regard,  my  colleague  Abella  J.  is  mistaken  in  saying  that  the  choice  of  a  form  of 
conjugal  relationship,  especially  that  of  marriage,  is  necessarily  a  mutual  one.  She  criticizes  what 
she  describes  as  the  “opt-in”  system  of  Quebec  law,  arguing  that  it  leaves  each  member  of  the 
couple  at  the  mercy  of  the  other  should  one  of  them  refuse  to  marry.... 

[260]  This  represents  an  incomplete  view  of  marriage  and  de  facto  unions  in  contemporary 
society.  If  we  accept  that  an  individual’s  freedom  to  decide  and  personal  autonomy  are  not 
purely  illusory,  his  or  her  decision  to  continue  living  with  a  spouse  who  refuses  to  marry  has  the 
same  value  as  that  of  a  spouse  who  gives  in  to  insistent  demands  to  marry. 

[261]  In  Quebec  family  law,  as  I  mentioned  above,  choosing  a  de  facto  union  permits  spouses  to 
opt  out  of  the  primary  regime  that  is  mandatory  in  the  case  of  marriage  or  a  civil  union.  By 
making  this  choice,  they  avoid  entering  into  that  regime  and  consequently  assuming  such 
obligations  as  that  of  support  or  the  partition  of  the  family  patrimony.  My  colleague  Abella  J. 
adopts  a  position  that  would  require  these  spouses  to  perform  positive  acts  to  opt  out  of  a  regime 
they  did  not  intend  to  adopt.  She  would  thus  require  them  to  exercise  a  freedom  of  choice  whose 
validity  and  relevance  she  nonetheless  denies  in  the  context  of  opting  for  a  particular  form  of 
conjugality. 

[262]  Moreover,  the  entire  history  of  societal  and  legal  changes  that  have  led  to  the  de  facto  union 

becoming  an  accepted  form  of  conjugality  in  Quebec,  far  from  being  irrelevant  to  the  analysis  of 
an  allegation  that  the  right  to  equality  has  been  infringed,  is  essential  if  we  are  to  understand  the 
constitutional  issue  before  us  and  consider  it  in  its  context . 

[263]  That  the  legislature  did  not  intend  to  favour  marriage  or  the  civil  union  is  made  even  clearer 
by  the  fact  that  ...  de  facto  spouses  may  accept  each  of  the  effects  of  marriage  set  out  in  the 
impugned  provisions.  To  do  so,  they  must  indicate  their  consent  by  expressing  a  clear  intention. 

[264]  Thus,  de  facto  spouses  can  enter  into  cohabitation  agreements  in  which  they  can  opt  in  to 
the  rules  on  the  partition  of  the  family  patrimony,  provide  for  an  obligation  of  support  in  the  event 
that  their  relationship  breaks  down,  grant  a  right  of  use  of  the  family  residence  or  reserve  the  right 
to  claim  a  compensatory  allowance.  They  can  also  establish  the  equivalent  of  a  matrimonial 
regime  and  agree  to  have  the  rules  of  the  regime  of  partnership  of  acquests  apply  to  their 
relationship.  Moreover,  under  statutory  pension  plans,  de  facto  spouses  can  apply  by  mutual 
agreement  for  the  partition  of  amounts  accrued  in  one  spouse’s  name.  Also,  spouses  who  do  not 
want  to  proceed  by  way  of  an  agreement  can  purchase  property  as  co-owners,  thus  ensuring  that 
they  are  entitled  to  partition  the  property  when  their  union  comes  to  an  end.  In  the  absence  of 
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such  arrangements,  a  de facto  spouse  can  always  go  to  court  to  bring  an  action  for  unjust 
enrichment  against  his  or  her  former  spouse  in  circumstances  in  which  such  an  action  is  available. 

[265]  To  paraphrase  Bastarache  J.  in  Walsh,  I  believe  that  this  requirement  that  a  consensus 
between  the  spouses  exist  before  any  significant  change  is  made  to  their  rights  of  ownership 
“enhances  rather  than  diminishes  respect  for  the  autonomy  and  self-determination  of  unmarried 
cohabitants  and  their  ability  to  live  in  relationships  of  their  own  design”:  para.  50. 

[266]  In  short,  I  do  not  consider  it  imperative  that  there  be  an  identical  framework  for  each  form 
of  union  in  order  to  remain  true  to  the  purpose  of  s.  15(1).  In  the  instant  case,  the  fact  that  there 
are  different  frameworks  for  private  relationships  between  spouses  does  not  indicate  that 
prejudice  is  being  expressed  or  perpetuated,  but,  rather,  connotes  respect  for  the  various 
conceptions  of  conjugality.  ... 

[267]  I  conclude  on  completing  this  part  of  the  analysis  that  the[impugned  provisions]  do  not 
express  or  perpetuate  prejudice  against  de  facto  spouses.  On  the  contrary,  it  appears  that,  by 
respecting  personal  autonomy  and  the  freedom  of  de  facto  spouses  to  organize  their  relationships 
on  the  basis  of  their  needs,  those  provisions  are  consistent  with  two  of  the  values  underlying 
s.  15(1)  of  the  Charter.  They  were  enacted  as  part  of  a  long  and  complex  legislative  process 
during  which  the  Quebec  National  Assembly  was  concerned  about  keeping  step  with  changes  in 
society  and  about  adapting  family  law  to  new  types  of  conjugal  relationships  in  a  manner 
compatible  with  the  freedom  of  spouses.  ... 

(3)  Stereotyping 

[269]  [A  can  also]  try  to  show  that  the  disadvantage  imposed  by  these  legislative  provisions  is 
based  on  a  stereotype  that  does  not  correspond  to  the  actual  circumstances  or  characteristics  of 
de  facto  spouses  .... 

[270]  This  argument  essentially  focuses  on  the  issue  of  the  validity  of  the  basic  premise  of 
Quebec  family  law,  namely  the  exercise  of  autonomy  of  the  will... 

[271]  If  this  premise  is  false  and  the  decision  to  many  or  not  to  marry  does  not  imply  consent  to 
be  bound  by  or  excluded  from  the  regimes  in  the  Civil  Code,  the  provisions  challenged  by  A 
could  well  be  based  on  an  inaccurate  characterization  of  the  circumstances  of  Quebec  couples.  In 
other  words,  if  autonomy  of  the  will  is  merely  wishful  thinking  and  does  not  really  exist  in 
matrimonial  matters,  then  the  distinction  made  by  the  legislature  does  not  correspond  to  the  actual 
circumstances  and  characteristics  of  de  facto  spouses  and  therefore  creates  a  disadvantage  based 
on  stereotyping. 

[272]  There  is  no  evidence  in  the  Court’s  record  in  this  case  that  would  justify  accepting  the 
validity  of  such  an  argument  and  finding  that  the  exclusion  of  de  facto  spouses  from  the  primary 
regime  and  the  regime  of  partnership  of  acquests  is  based  on  a  stereotypical  characterization  of 
the  actual  circumstances  of  such  spouses.  More  specifically,  none  of  A’s  evidence  tends  to  show 
that  the  policy  of  freedom  of  choice,  consensualism  and  autonomy  of  the  will  does  not  correspond 
to  the  reality  of  the  persons  in  question. 

[273]  Nor  can  I  take  judicial  notice  of  the  fact  that  the  choice  of  type  of  conjugality  is  not  a 
deliberate  and  genuine  choice  that  should  have  patrimonial  consequences  but  necessarily  results 
from  the  spouses’  ignorance  of  the  consequences  of  their  status.  Such  a  fact  is  clearly 
controversial  and  not  beyond  reasonable  dispute  .... 

[274]  It  is  not  unreasonable  to  believe  that,  in  theory,  individuals  sometimes  make  uninformed 
choices  and  that  some  individuals  may  be  unaware  of  the  consequences  of  their  choice  of 
conjugal  lifestyle.  Nevertheless,  to  take  judicial  notice  of  the  fact  that  the  voluntary  choice  not  to 
marry  does  not  reflect  an  autonomous  decision  to  avoid  the  legal  regimes  would  be  to  exceed  the 
limits  of  legitimate  judicial  notice  ... 
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[275]  In  the  case  at  bar,  A  has  not  established  that  it  is  stereotypical  to  believe  that  couples  in  a 
de  facto  union  have  chosen  not  to  be  bound  by  the  regimes  applicable  to  marriage  and  civil 
unions.  The  Quebec  scheme,  the  effect  of  which  is  to  respect  each  person’s  freedom  of  choice  to 
establish  his  or  her  own  form  of  conjugality,  and  thus  to  participate  or  not  to  participate  in  the 
legislative  regime  of  marriage  or  civil  union  with  its  distinct  legal  consequences,  is  not  based  on  a 
stereotype. 

[276]  In  this  sense,  recognition  of  the  principle  of  autonomy  of  the  will,  which  is  one  of  the 
values  underlying  the  equality  guarantee  in  s.  15  of  the  Charter,  means  that  the  courts  must 
respect  choices  made  by  individuals  in  the  exercise  of  that  autonomy.  In  this  context,  it  will  be 
up  to  the  legislature  to  intervene  if  it  believes  that  the  consequences  of  such  autonomous  choices 
give  rise  to  social  problems  that  need  to  be  remedied.  ... 

[279]  This  type  of  legislative  intervention  has  in  fact  occurred  in  certain  provinces.  Provincial 
legislatures  have  chosen  to  regulate  the  private  relationships  of  common  law  spouses  on  the  basis 
of  their  own  provinces’  legislative  objectives.  Today,  each  province  defines  the  effects  of 
de  facto  unions  or  common  law  relationships  differently,  which  is  a  mark  of  Canadian  legal 
pluralism.  ... 

[Having  found  that  the  challenged  provisions  are  not  discriminatory  within  the  meaning  of  s.  15 
of  the  Charter,  LeBel  concludes  that  it  is  not  necessary  to  proceed  to  the  s.  1  analysis.] 

ABELLA  J.: 

[Abella  J.  finds  that  all  of  the  challenged  provisions  are  discriminatory  and  violate  s.  15  of  the 
Charter  and  that  none  can  be  justified  under  s.  1.  Abella  J.’s  judgment,  like  that  of  L’Heureux- 
Dube  in  Walsh ,  emphasizes  the  protective  purposes  of  the  matrimonial  regime  and  the  functional 
similarity  of  unmarried  and  married  couples,  downplaying  the  significance  of  consent.  The  Chief 
Justice  and  Justice  Deschamps,  writing  for  three  members  of  the  court,  agree  with  her  s.  15 
analysis,  thus  giving  those  parts  of  her  reasons  the  support  of  a  majority  of  the  court.  However, 
Justice  Abella  is  alone  in  her  s.  1  reasoning.  The  Chief  Justice  went  on  to  conclude  that  all  of  the 
challenged  provisions  could  be  upheld  under  s.  1,  while  Deschamps  J.  found  that  the  property 
provisions  could  be  justified.  Thus  Abella  J.  was  the  only  justice  who  would  have  found  the 
exclusion  of  unmarried  couples  from  property  division  to  be  unconstitutional.] 

[283]  When  spouses  who  are  married  or  in  civil  unions  separate  or  divorce  in  Quebec,  they  are 
guaranteed  certain  legal  protections.  They  have  the  right  to  claim  support  from  each  other  and  an 
equal  division  of  the  family  property.  During  separation,  their  use  of  the  family  home  and 
household  effects  is  also  protected.  These  legal  protections  are  not  contractual  by  nature;  they  are 
statutorily  imposed  either  presumptively  or  mandatorily.  The  spousal  support  and  family 
property  provisions  in  Quebec  are  aimed  at  recognizing  and  compensating  for  the  roles  assumed 
within  the  relationship  and  any  resulting  dependence  and  vulnerability  on  its  dissolution. 

[284]  Many  de  facto  spouses  —  the  term  used  in  Quebec  for  those  who  are  neither  married  nor  in 
a  civil  union  —  share  the  characteristics  that  led  to  these  protections.  They  form  long-standing 
relationships;  they  divide  household  responsibilities  and  develop  a  high  degree  of 
interdependence;  and,  critically,  the  economically  dependent  —  and  therefore  vulnerable  — 
spouse  is  faced  with  the  same  disadvantages  when  the  union  is  dissolved.  Yet  de  facto  dependent 
spouses  in  Quebec  can  claim  none  of  the  economic  protections  that  are  available  to  those  in 
marriages  or  civil  unions.  They  have  no  rights  or  obligations  towards  each  other  under  the  Civil 
Code  of  Quebec,  S.Q.  1991,  c.  64  (“C.C.O.”).  They  are  entitled  to  enter  into  a  cohabitation 
contract  to  govern  their  obligations,  and  can  claim  child  support  where  appropriate,  but  they  have 
no  right  to  claim  spousal  support,  no  right  to  divide  the  family  patrimony,  and  are  not  governed 
by  any  matrimonial  regime. 

[285]  The  question  before  us  is  whether  dependent  de  facto  spouses  in  Quebec  should  be  denied 
access  to  fundamental  legal  protections  simply  because  their  spousal  relationship  lacks  the 
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formality  of  a  civil  union  or  marriage.  In  my  respectful  view,  the  total  exclusion  of  de  facto 
spouses  from  the  legal  protections  for  both  support  and  property  given  to  spouses  in  formal 
unions,  is  a  violation  of  s.  15  (1)  of  the  Canadian  Charier  of  Rights  and  Freedoms  and  is  not 
justified  under  s.  1.  As  the  history  of  modern  family  law  demonstrates,  fairness  requires  that  we 
look  at  the  content  of  the  relationship’s  social  package,  not  at  how  it  is  wrapped. 

[Abella  J.  then  reviews  the  legislative  history  of  the  matrimonial  regime  in  Quebec,  emphasizing 
the  protective  purpose  that  underlies  both  the  spousal  support  and  property  provisions  and 
highlighting  the  extent  to  which  the  legislature  disregarded  consent  as  the  basis  for  the  provisions 
in  making  many  of  the  provisions  mandatory  and  restricting  contracting.  This  is  followed  by  a 
review  of  the  history  of  the  social  and  legislative  treatment  of  de  facto  couples  in  Canada,  which 
notes  growing  acceptance  of  the  functional  similarity  of  married  and  unmarried  couples  and  the 
recognition  of  marital  status  as  an  analogous  ground  of  discrimination  under  s.  15  of  the  Charter] 

[318]  I  would  make  one  further  observation  about  the  narrative  of  the  treatment  of  de  facto  or 
common  law  unions  in  Canada.  As  part  of  the  acceptance  of  marital  status  as  an  analogous 
ground  in  Miron,  McLachlin  J.  recognized  that  unmarried  spouses  have  faced  historical 
disadvantage  stemming  from  societal  prejudice.  She  acknowledged  that  this  disadvantage  has 
faded  as  attitudes  have  changed,  but  nonetheless  concluded  that  “the  historical  disadvantage 
associated  with  this  group  cannot  be  denied”  (para.  152),  a  significant  reminder  that  there  has 
rarely  been,  in  our  lifetime,  a  bright  line  demarcating  the  successful  evolution  of  an  historically 
disadvantaged  group  into  a  barrier-free  reality.  The  fact  that  society  appears  to  have  attenuated 
overtly  discriminatory  attitudes  it  once  held  towards  a  group,  does  not  mean  that  there  is  no 
continuing  discriminatory  conduct,  however  benignly  or  unconsciously  motivated. 

[319]  This  is  the  history  that  animates  our  s.  1 5  inquiry.  ... 

[Abella  J.  then  reviews  the  evolution  of  the  s.  15  jurisprudence  and  clarifies  the  implications  of 
the  new  framework  under  Kapp  and  Withler,  in  particular  the  role  played  by  the  concepts  of 
prejudice  and  stereotyping.  She  indicates  that  while  the  promotion  or  the  perpetuation  of 
prejudice  and  false  stereotyping  are  useful  guides,  what  constitutes  discrimination  requires  a 
flexible  and  contextual  inquiry  into  whether  a  distinction  has  the  effect  of  perpetuating  arbitrary 
disadvantage  on  the  claimant.  Specifically,  there  is  no  requirement  on  claimants  to  prove  that  a 
distinction  perpetuates  negative  attitudes.  The  root  of  s.  15,  in  her  opinion,  is  our  awareness  that 
certain  groups  have  been  historically  discriminated  against,  and  that  the  perpetuation  of  such 
discrimination  should  be  curtailed.  Finally  she  emphasizes  the  importance  of  maintaining  the 
analytical  distinction  between  s.  15  and  s.  1,  with  the  s.  15  analysis  focused  on  impact  of  the 
impugned  distinction  on  the  affected  individual  or  group  and  the  s.  1,  where  the  legislature’s 
intent  or  purpose  is  to  be  considered.  Specifically,  she  finds  that  the  “choice  not  to  marry” 
argument  has  no  role  in  the  s.  15  analysis  of  whether  a  distinction  is  discriminatory  and  belongs 
in  the  s.  1  analysis.  She  thus  finds  Walsh  no  longer  applicable  because  its  emphasis  on  choice  in 
the  s.  15  analysis  is  contrary  approach  endorsed  by  Kapp  and  Withler.  Abella  J.  then  proceeds  to 
the  s.  15  analysis  “untethered”  from  Walsh.] 

[348]  The  first  step  in  s.  15(1)  is  ...  is  easily  demonstrated  ...  The  exclusion  of  de  facto  spouses 
from  the  economic  protections  for  formal  spousal  unions  is  a  distinction  based  on  marital  status, 
an  analogous  ground. 

[349]  We  must  then  consider  whether  the  distinction  is  discriminatory.  That  it  imposes  a 
disadvantage  is  clear,  in  my  view:  the  law  excludes  economically  vulnerable  and  dependent  de 
facto  spouses  from  protections  considered  so  fundamental  to  the  welfare  of  vulnerable  married  or 
civil  union  spouses  that  one  of  those  protections  is  presumptive,  and  the  rest  are  of  public  order, 
explicitly  overriding  the  couple’s  freedom  of  contract  or  choice.  The  disadvantage  this  exclusion 
perpetuates  is  an  historic  one:  it  continues  to  deny  de  facto  spouses  access  to  economic  remedies 
they  have  always  been  deprived  of,  remedies  the  National  Assembly  considered  indispensable  for 
the  protection  of  married  and  civil  union  spouses. 
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[350]  There  is  little  doubt  that  some  de  facto  couples  are  in  relationships  that  are  functionally 
similar  to  formally  recognized  spousal  relationships.  ... 

[352]  This  understanding  of  the  functional  similarity  of  de  facto  unions  to  marriages,  it  should  be 
stressed,  is  shared  in  Quebec,  where  the  Civil  Code  Revision  Office,  in  proposing  changes  to  the 
regime  governing  de  facto  spouses  in  1978,  accepted  these  functional  similarities,  commenting 
that  u[d]e facto  unions,  though  perhaps  more  tenuous,  are  often  as  stable  as  marriages”  ... 

[353]  This  Court  has  also  readily  recognized  that  some  de  facto  spouses  share  the  functional 
characteristics  of  those  in  formal  marriages.  [Reference  is  then  made  to  M  v.  H.  and  Pettkus  v. 
Becker] 

[354]  Even  if  there  is  a  range  of  need  or  vulnerability  among  de  facto  spouses,  as  there  must 
inevitably  be,  this  Court  has  held  that  heterogeneity  within  a  claimant  group  does  not  defeat  a 
claim  of  discrimination.  ... 

[356]  The  National  Assembly  enacted  economic  safeguards  for  spouses  in  formal  unions  based 
on  the  need  to  protect  them  from  the  economic  consequences  of  their  assumed  roles.  Since  many 
spouses  in  de  facto  couples  exhibit  the  same  functional  characteristics  as  those  in  formal  unions, 
with  the  same  potential  for  one  partner  to  be  left  economically  vulnerable  or  disadvantaged  when 
the  relationship  ends,  their  exclusion  from  similar  protections  perpetuates  historic  disadvantage 
against  them  based  on  their  marital  status. 

[357]  There  is  no  need  to  look  for  an  attitude  of  prejudice  motivating,  or  created  by,  the  exclusion 
of  de  facto  couples  from  the  presumptive  statutory  protections.  Nor  need  we  consider  whether 
the  exclusions  promote  the  view  that  the  individual  is  less  capable  or  worthy  of  recognition  as  a 
human  being  or  citizen  —  which,  as  discussed  in  Kapp,  would  be  difficult  to  prove.  There  is  no 
doubt  that  attitudes  have  changed  towards  de  facto  unions  in  Quebec,  but  what  is  relevant  is  not 
the  attitudinal  progress  towards  them,  but  the  continuation  of  their  discriminatory  treatment. 

[358]  This  brings  us  to  the  s.  1  analysis.  ... 

[360]  The  critical  stage  in  this  case,  in  my  view,  is  minimal  impairment,  under  which  “the 
government  must  show  that  the  measures  at  issue  impair  the  right  ...  as  little  as  reasonably 
possible  in  order  to  achieve  the  legislative  objective...  .  In  my  view,  an  outright  exclusion  of  de 
facto  spouses  cannot  be  said  to  be  minimally  impairing  of  their  equality  rights.  A  presumptively 
protective  scheme,  on  the  other  hand,  with  a  right  on  the  part  of  de  facto  spouses  to  opt  out ,  is  an 
example  of  an  alternative  that  would  provide  economically  vulnerable  spouses  with  the  protection 
they  need,  without  in  any  way  interfering  with  the  legislative  objective  of  giving  freedom  of 
choice  to  those  de  facto  spouses  who  want  to  exercise  it. 

[361]  This  Court  has  generally  been  reluctant  to  defer  to  the  legislature  in  the  context  of  total 
exclusions  from  a  legislative  scheme.  ... 

[363]  I  concede  that  the  exclusion  of  de  facto  spouses  from  spousal  support  and  property  regimes 
in  Quebec  was  a  carefully  considered  policy  choice.  ...  [b]ut  [that]  cannot  act  as  a  justificatory 
shield  to  guard  against  constitutional  scrutiny.  ... 

[365]  The  argument  was  made  that  de  facto  spouses  have  other  mechanisms  available  to  them 
that  compensate  for  their  exclusion  from  the  support  and  division  of  property  regimes, 
specifically  the  ability  to  sign  a  cohabitation  agreement  and  the  possibility  of  claiming  for  unjust 
enrichment.  However,  these  contractual  and  statutory  protections  available  to  de  facto  spouses  in 
Quebec  fall  far  short  of  what  married  and  civil  union  spouses  obtain  presumptively,  both  in  their 
content  and  in  their  realistic  availability  to  the  most  vulnerable  de  facto  spouses.  ... 

[366]  With  respect  to  cohabitation  agreements,  ...  [a]  contract  requires  positive  action  on  the  part 
of  the  spouses.  That  means  that  [de  facto  spouses]  must  either  expend  resources  to  create 
contractual  protections  or  accept  the  risk  of  being  unprotected.  ... 
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[368]  A  claim  for  unjust  enrichment  is  equally  inadequate  as  a  substitute  for  a  statutorily 
presumptive  division  of  property.  The  greatest  difference  between  unjust  enrichment  and  the 
presumptive  or  mandatory  division  of  property  in  the  Code  is  the  burden  placed  on  the  claimant. 
While  the  partnership  of  acquests  and  the  family  patrimony  presume  equal  sharing,  unjust 
enrichment  requires  the  claimant  to  establish  his  or  her  contribution  before  the  court  will  order 
any  corresponding  compensation.  ... 

[370]  ,..[W]e  can  look  to  the  measures  taken  by  the  rest  of  Canada  in  considering  whether  there 
are  alternative,  less  infringing  options  available  ....  Every  other  province  has  extended  spousal 
support  to  unmarried  spouses.  They  have  drawn  different  borders  by  setting  minimum  periods  of 
cohabitation  before  couples  are  subject  to  their  regimes,  and  have  preserved  freedom  of  choice  by 
allowing  couples  to  opt  out.  Saskatchewan,  Manitoba,  British  Columbia,  Nunavut  and  the 
Northwest  Territories  have  also  extended  statutory  division  of  property  to  unmarried  spouses 
(with  British  Columbia’s  law  to  that  effect  not  yet  in  force).  In  spite  of  the  lack  of  a  uniform 
position  on  division  of  property  ...the  existence  of  these  alternatives  to  total  exclusion  is 
instructive. 

[371]  Quebec  is,  of  course,  in  no  way  obliged  to  mimic  any  other  province’s  treatment  of  de  facto 
spouses.  Quebec  not  only  has  a  separate  system  of  private  law  from  the  rest  of  Canada,  it  also 
has  unique  historical  and  societal  values  which  it  has  a  right  to  express  through  its  legislation. 
The  fact  of  these  other  regimes,  however,  can  be  helpful  in  determining  that  there  is  a  less 
impairing  way  to  fulfill  the  objective  of  preserving  freedom  of  choice. 

[372]  The  current  opt  in  protections  may  well  be  adequate  for  some  de  facto  spouses  who  enter 
their  relationships  with  sufficient  financial  security,  legal  information,  and  the  deliberate  intent  to 
avoid  the  consequences  of  a  more  formal  union.  But  their  ability  to  exercise  freedom  of  choice 
can  be  equally  protected  under  a  protective  regime  with  an  opt  out  mechanism.  The  needs  of  the 
economically  vulnerable,  however,  require  presumptive  protection  no  less  in  de  facto  unions  than 
in  more  formal  ones. 

[373]  Professor  Helene  Belleau’s  expert  report  notes  that  the  de  facto  spouses  in  her  sample  most 
likely  to  be  aware  that  they  did  not  benefit  from  the  same  legal  protections  as  married  or  civil 
union  spouses,  were  those  familiar  with  law  through  their  profession,  their  spouse’s  profession,  or 
a  prior  separation  with  a  previous  spouse.  Professor  Belleau  explains  that  beyond  this  group  who 
have  had  some  personal  or  professional  experience  with  law,  most  spouses  rarely  consider,  or  are 
ignorant  of,  the  law  surrounding  de  facto  unions: 

[translation]  On  the  whole,  it  was  clear  that  the  respondents  were  mistaken  about  the  rights  and 
obligations  applicable  to  marriage,  which  they  associated  more  generally  with  conjugal  life,  and 
therefore  also  with  couples  living  in  de  facto  unions,  [p.  8] 

Aside  from  this  misunderstanding,  it  was  also  observed  that  couples  rarely  discuss  legal 
questions,  in  particular  because  such  questions  are  incompatible  with  the  notion  of  being  in  love. 
To  discuss  the  legal  questions  that  circumscribe  the  conjugal  relationship  inevitably  leads  one  to 
foresee  the  possibility  of  an  eventual  breakup.  In  the  context  of  a  proposed  marriage  or  a  de  facto 
relationship,  these  questions  are  not  really  compatible  with  the  notion  of  being  in  love.  [p.  9] 

The  majority  of  de  facto  spouses  and  of  manned  spouses  think  that  couples  who  have  been  living 
together  in  de  facto  unions  for  several  years,  or  where  they  have  children,  have  the  same  rights  and 
obligations  in  the  case  of  a  breakdown.  .  .  .  For  the  majority  of  de  facto  spouses  and  of  married 
spouses,  legal  questions  are  not  included  in  the  reflection  that  takes  place  when  deciding  whether 
to  get  married.  At  any  rate,  they  believe  that  they  have  the  same  rights  and  obligations  as  married 
spouses,  [p.  9] 

Similarly,  in  “Controversy  Over  Couples  in  Canada:  The  Evolution  of  Marriage  and  Other  Adult 
Interdependent  Relationships”  (2003),  29  Queen ’s  L.J  41,  at  p.  53,  Nicholas  Bala  points  out  that, 

while  it  is  doubtless  true  that  “some”  cohabitants  live  together  because  they  have  consciously 
chosen  not  to  assume  the  obligations  of  marriage,  many  cohabitants  give  little  thought  to  their 
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rights  and  obligations,  or  are  ill-informed  or  understandably  confused  about  exactly  what  rights 
common-law  partners  have. 

[374]  ...  This  lack  of  awareness  of  a  great  number  of  de  facto  spouses,  confirmed  by  the 
evidence,  speaks  to  the  relative  merit  of  a  system  of  presumptive  protection,  under  which  they 
would  be  protected  whether  aware  of  their  legal  rights  or  not,  while  leaving  de  facto  spouses  who 
wish  to  do  so,  the  freedom  to  choose  not  to  be  protected. 

[375]  A  further  weakness  of  the  current  opt-in  system  is  its  failure  to  recognize  that  the  choice  to 
formally  marry  is  a  mutual  decision  .  One  member  of  a  couple  can  decide  to  refuse  to  marry  or 
enter  a  civil  union  and  thereby  deprive  the  other  of  the  benefit  of  needed  spousal  support  when 
the  relationship  ends.  In  her  dissenting  reasons  in  Walsh ,  L’Heureux-Dube  J.  observed  that 
“[t]his  results  in  a  situation  where  one  of  the  parties  to  the  cohabitation  relationship  preserves  his 
or  her  autonomy  at  the  expense  of  the  other:  ‘The  flip  side  of  one  person’s  autonomy  is  often 
another’s  exploitation’”  ...  The  case  before  us  resonates  with  this  observation:  Ms.  A 
consistently  wanted  to  marry,  but  Mr.  B  refused,  depriving  Ms.  A  of  access  to  the  possibility  of 
spousal  support  at  the  end  of  the  relationship. 

[376]  At  the  end  of  the  day,  the  methodology  for  remedying  the  s.  15  breach  lies  with  the  Quebec 
legislature.  The  Quebec  scheme  currently  gives  de  facto  spouses  the  choice  of  entering  into  a 
contract  to  enshrine  certain  protections,  or  marrying  and  receiving  all  the  protections  provided  by 
law,  or  remaining  unbound  by  any  mutual  rights  or  obligations.  None  of  these  choices  is 
compromised  by  a  presumptively  protective  scheme  of  some  sort.  It  is  entirely  possible  for 
Quebec  to  design  a  regime  that  retains  all  of  these  choices.  Spouses  who  are  aware  of  their  legal 
rights,  and  choose  not  to  marry  so  they  can  avoid  Quebec’s  support  and  property  regimes,  would 
be  free  to  choose  to  remove  themselves  from  a  presumptively  protective  regime.  Changing  the 
default  situation  of  the  couple,  however,  so  that  spousal  support  and  division  of  property 
protection  of  some  kind  applies  to  them,  would  protect  those  spouses  for  whom  the  choices  are 
illusory  and  who  are  left  economically  vulnerable  at  the  dissolution  of  their  relationship. 

[377]  [With  respect  to  the  final  step  of  Oakes]  ...[t]he  harm  of  excluding  all  de  facto  spouses 
from  the  protection  of  the  spousal  support  and  family  property  regimes  is  clearly  profound.  ... 
[T]the  number  of  de  facto  unions  in  Quebec  continues  to  rise,  representing  34.6%  of  all  Quebec 
unions  in  2006.  These  exclusions  thus  impact  over  a  third  of  Quebec  couples. 

[378]  Being  excluded  requires  potentially  vulnerable  de  facto  spouses,  unlike  potentially 
vulnerable  spouses  in  formal  unions,  to  expend  time,  effort  and  money  to  try  to  obtain  some 
financial  assistance.  If  the  vulnerable  spouse  fails  to  take  these  steps,  either  through  a  lack  of 
knowledge  or  resources,  or  because  of  the  limits  on  his  or  her  options  imposed  by  an 
uncooperative  partner,  he  or  she  will  remain  unprotected.  The  outcome  for  such  a  spouse  in  the 
event  of  a  separation  can  be  ...  catastrophic.  ... 

[379]  The  salutary  impact  of  the  exclusion,  on  the  other  hand,  is  the  preservation  of  de  facto 
spouses’  freedom  to  choose  not  to  be  in  a  formal  union.  ...  [T]his  freedom  would  be  equally 
protected  under  a  presumptive  scheme.  Those  for  whom  a  de  facto  union  is  truly  a  chosen  means 
to  preserve  economic  independence  can  still  achieve  this  result  by  opting  out.  Since  this  ...  can  be 
achieved  without  in  any  way  impairing  a  de  facto  spouse’s  freedom  of  choice,  it  cannot  be  said  to 
outweigh  the  serious  harm  for  economically  vulnerable  de  facto  spouses  that  results  from  their 
exclusion  from  the  spousal  support  and  family  property  regimes. 

DESCHAMPS  J.  (Cromwell  and  Karakatsanis  JJ.  concurring): 

[Deschamps  J.  parts  ways  with  Justice  Abella  in  her  s.  1  analysis,  drawing  a  distinction  between 
property  and  spousal  support  and  concluding  that  the  property  exclusion  can  be  justified  whereas 
the  support  exclusion  cannot.] 
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[382]  I  agree  with  AbellaJ.  that  the  Quebec  legislature  has  infringed  the  guaranteed  right  to 
equality  by  excluding  de  facto  spouses  from  all  the  measures  adopted  to  protect  persons  who  are 
married  or  in  civil  unions  should  their  family  relationships  break  down.  Unlike  my  colleague, 
however,  I  do  not  view  all  these  measures  as  a  package.  Nor  can  I  endorse  the  position  of  my 
colleague  LeBel  J.  that  the  majority  of  the  protective  measures  constitute  a  mandatory  primary 
regime  with  a  single  dominant  objective.  Although  support  and  the  measures  relating  to 
patrimonial  property  have  some  of  the  same  functions  and  objectives,  they  cannot  and  must  not 
be  confused  with  one  another.  The  needs  they  address  and  how  the  legislature  has  dealt  with 
them  in  the  past  warrant  their  being  considered  separately.  My  analysis  leads  me  to  conclude  that 
only  the  exclusion  from  support  is  not  justified  under  s.  1  of  the  [Charter], 

[383]  Aside  from  support,  the  measures  in  question  are  the  matrimonial  regime,  the  compensatory 
allowance,  the  family  residence  and  the  family  patrimony.  The  effect  of  these  various  measures, 
which  are  the  result  of  successive  actions  by  the  Quebec  legislature,  has  been  to  gradually 
increase  the  protection  provided  to  married  and  civil  union  spouses.  However,  art.  585  of  the 
Civil  Code  ...  establishes  that  the  right  to  support  granted  to  persons  in  need  who  are  part  of  the 
family  unit  is  distinct  in  that  it  does  not  have  a  compensatory  function  ....  This  provision  is 
different  from  the  provisions  on  partition  of  property,  which  address  a  greater  variety  of  needs  ... 

[387]  In  Bracklow  v.  Bracklow,  [1999]  1  S.C.R.  420,  at  para.  15,  McLachlin  J.  (as  she  then  was), 
writing  for  the  Court,  recognized  that  there  are  three  possible  bases  for  support:  the  first  is 
compensatory,  the  second  contractual  and  the  third  non-compensatory.  Although  the 
“autonomist”  trend  that  has  predominated  for  the  last  50  years  or  so  has  emphasized  the 
compensatory  and  contractual  aspects,  the  non-compensatory  basis  nevertheless  continues  to  be 
relevant.  McLachlin  J.’s  comments  on  the  non-compensatory  basis  for  support  in  the  context  of 
marriage  are  general  enough  to  extend  to  de  facto  spouses  (para.  31): 

The  mutual  obligation  view  of  marriage  also  serves  certain  policy  ends  and  social  values.  First,  it 
recognizes  the  reality  that  when  people  cohabit  over  a  period  of  time  in  a  family  relationship,  their 
affairs  may  become  intermingled  and  impossible  to  disentangle  neatly.  When  this  happens,  it  is 

not  unfair  to  ask  the  partners  to  continue  to  support  each  other  (although  perhaps  not  indefinitely). 
Second,  it  recognizes  the  artificiality  of  assuming  that  all  separating  couples  can  move  cleanly 
from  the  mutual  support  status  of  marriage  to  the  absolute  independence  status  of  single  life, 
indicating  the  potential  necessity  to  continue  support,  even  after  the  marital  “break”.  Finally,  it 
places  the  primary  burden  of  support  for  a  needy  partner  who  cannot  attain  post-marital 
self-sufficiency  on  the  partners  to  the  relationship,  rather  than  on  the  state,  recognizing  the 
potential  injustice  of  foisting  a  helpless  former  partner  onto  the  public  assistance  rolls.  [Emphasis 
added.] 

[390]  ...  [A]rt.  585  reflects  the  non-compensatory  basis  ...  This  interpretation  is  reinforced  by  the 
observation  that  art.  585  includes  not  only  married  and  civil  union  spouses  but  also  children  and 
relatives.  In  short,  the  family  unit  benefits  from  the  right  to  support. 

[391]  The  bases  for  the  other  disputed  measures  [/.<?.,  the  property  provisions]  vary  ...[T]the 
purpose  of  these  provisions  is,  first  and  foremost,  to  protect  the  contributions  made  by  the 
spouses  and  establish  a  legislative  framework  for  the  economic  partnership  of  the  parties  in 
relation  to  family  property. 

[392]  Because  of  the  diversity  of  legislative  sources  and  the  variety  of  objectives  being  pursued 
and  means  that  have  been  adopted  by  the  Quebec  legislature,  it  is  impossible  to  place  the  majority 
of  the  measures  at  issue  under  a  single  umbrella,  that  of  the  “protection  of  vulnerable  persons”,  or 
to  conclude  that  these  measures  should  form  an  inflexible  unit  described  as  a  “primary”  regime, 
...  Moreover,  the  measures  that  protect  the  patrimony  of  spouses  are  not,  like  support,  focused 
on  the  basic  needs  of  the  vulnerable  spouse.  Their  purpose  is  to  ensure  autonomy  and  fairness  for 
couples  who  have  been  able  to,  or  wanted  to,  accumulate  property. 

[393]  There  is  another  reason,  a  pragmatic  one,  why  a  distinction  must  be  drawn  between  the 
measures  related  to  property  and  those  related  to  support.  Whereas  a  plan  to  live  together  takes 
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shape  gradually  and  can  result  in  the  creation  of  a  relationship  of  interdependence  over  which  one 
of  the  parties  has  little  or  no  control,  property  such  as  the  family  residence  or  pension  plans  can 
be  acquired  only  as  a  result  of  a  conscious  act.  The  process  that  leads  to  the  acquisition  of  a  right 
of  ownership  is  different  from  the  one  that  causes  a  spouse  to  become  economically  dependent. 
In  short,  I  find  that  the  Court  of  Appeal  was  correct  to  distinguish  the  right  to  support  from  the 
patrimonial  rights. 

II.  Support  [...] 

[395]  [T] his  measure  [does  not  meet]  the  minimal  impairment  test.  The  affected  interest  is  vital 
to  persons  who  have  been  in  a  relationship  of  interdependence.  I  will  take  the  liberty  of  adapting 
the  following  comment  of  Cory  and  Iacobucci  JJ.  in  M  v.  H.  ...  to  the  context  of  the  case  at  bar: 

.  .  .  the  interest  protected  by  [support]  is  fundamental,  namely  the  ability  to  meet  basic  financial 
needs  following  the  breakdown  of  a  relationship  characterized  by  intimacy  and  economic 
dependence.  Members  of  [unmarried]  couples  are  entirely  ignored  by  the  statute,  notwithstanding 
the  undeniable  importance  to  them  of  the  benefits  accorded  by  the  statute. 

[396]  The  rationale  for  awarding  support  on  a  non-compensatory  basis  applies  equally  to  persons 
who  are  married  or  in  a  civil  union  and  to  de  facto  spouses.  If  the  legal  justification  for  support  is 
based  on,  among  other  things,  the  satisfaction  of  needs  resulting  from  the  breakdown  of  a 
relationship  of  interdependence  created  while  the  spouses  lived  together,  it  is  difficult  to  see  why 
a  de  facto  spouse  who  may  not  have  been  free  to  choose  to  have  the  relationship  with  his  or  her 
spouse  made  official  through  marriage  or  a  civil  union,  but  who  otherwise  lives  with  the  latter  in 
a  “family  unit”,  would  not  be  entitled  to  support.  For  someone  in  such  a  position,  the  possibility 
the  parties  have,  according  to  the  Attorney  General,  of  choosing  to  many  or  to  enter  into  a  civil 
union  does  not  really  exist.  As  the  majority  of  the  Court  recognized  in  Miron ,  it  is  possible  for  a 
couple  to  remain  unmarried  contrary  to  the  ardent  wish  of  one  of  its  members,  the  vulnerable 
one.  As  McLachlin  J.  said,  freedom  of  choice  is,  or  may  be,  theoretical. 

[397]  The  Quebec  government’s  decision  to  take  care  of  persons  in  need  by  providing  them  with 
social  assistance  benefits  is  not  likely  to  make  up  for  the  exclusion  of  de  facto  spouses  from  the 
protection  of  support.  Minimalist  assistance  such  as  this  is  not  an  adequate  response.  [It]  is 
intended  to  be  a  measure  of  last  resort  and  is  not  a  reasonable  substitute  for  support  ... 

[398]  In  Walsh,  since  the  Court  was  not  dealing  with  the  issue  of  exclusion  from  support,  it  did 
not  enquire  into  either  the  bases  for  the  obligation  of  support  or  the  fact  that  a  relationship  of 
interdependence  may  develop  and  be  imposed  on  one  of  the  parties  without  his  or  her  having 
made  a  personal  choice  in  this  regard.  That  case  is  therefore  of  no  assistance  on  this  aspect  of  the 
instant  case. 

[399]  The  concept  of  “mutual  obligation”  as  the  non-compensatory  basis  for  the  obligation  of 
support  must  guide  legislators  in  seeking  ways  to  promote  the  autonomy  of  the  parties  while 
interfering  as  little  as  reasonably  possible  with  the  right  to  support  itself.  A  total  exclusion  from 
the  right  to  support  benefits  only  de  facto  spouses  who  want  to  avoid  the  obligation  of  support, 
and  it  impairs  the  interests  of  dependent  and  vulnerable  former  spouses  to  a  disproportionate 
extent.  The  legislature  could,  for  example,  have  imposed  on  the  parties  an  obligation  to  resolve 
their  separation  fairly  and  imposed  on  the  dissatisfied  party  the  burden  of  proving  that  the 
conditions  of  separation  are  unfair.  Such  a  requirement  would  respect  the  autonomy  of  the  parties 
while  preventing  abuse.  This  is  only  one  of  a  number  of  possible  solutions...  The  finding  that 
there  is  a  total  exclusion  from  support  without  any  mitigation  of  the  effects  of  that  exclusion  is 
sufficient  for  me  to  conclude  ...  that  this  measure  is  not  justified  under  s.  1  of  the  Charter.  ... 

III.  Measures  Related  to  Rights  of  Ownership 

[Deschamps  J.  finds  that  these  are  justified.  Only  the  reasons  with  respect  to  the  partnership  of 
acquests  and  the  family  patrimony  are  reproduced.] 
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[402]  As  for  the  partnership  of  acquests  —  the  legal  matrimonial  regime  —  I  find  that  this 
measure  is  also  justified.  First,  this  right  too  is  patrimonial  in  nature.  Unlike  support,  this 
measure  does  not  relate  to  the  ability  of  vulnerable  persons  to  meet  their  basic  needs.  Next, 
participation  in  the  legal  regime  requires  a  positive  action  by  the  parties.  It  is  not  a  state  resulting 
solely  from  the  passage  of  time  like  the  state  of  dependency  that  can  gradually  take  hold  in  the 
parties’  relationship.  Although  it  is  not  a  contract,  the  formalization  of  a  union  through  a 
marriage  or  civil  union  ceremony  nevertheless  constitutes  consent  that  is  given  at  a  specific  time, 
most  often  before  a  relationship  of  interdependence  develops.  In  seeking  ways  to  promote  the 
autonomy  of  the  parties,  it  was  difficult  for  the  legislature  to  avoid  providing  for,  in  parallel  with 
the  conventional  regimes  and  the  legal  regime,  a  “no  regime”  option.  In  addition,  like  married 
and  civil  union  spouses  who  opt  for  the  legal  regime,  de  facto  spouses,  while  living  together, 
remain  completely  autonomous  and  retain  full  ownership  of  the  property  they  acquire.  Of  course, 
some  de  facto  spouses  will  not  be  concerned  about  maintaining  a  fair  division  of  the  property 
acquired  during  the  time  they  live  together.  If  one  spouse  has  been  unjustly  enriched  at  the 
other’s  expense,  however,  this  could  be  rectified  by  an  action  for  unjust  enrichment .... 

[403]  My  reasons  for  concluding  that  the  exclusion  of  de  facto  spouses  from  the  protection  of  the 
family  patrimony  is  justified  are  similar  to  those  set  out  above.  First,  the  affected  interest  is  once 
again  patrimonial  in  nature.  Next,  property  becomes  part  of  the  family  patrimony  because  the 
parties  have  deliberately  decided  to  acquire  it.  Neither  a  residence  nor  movable  property 
becomes  part  of  a  party’s  patrimony  over  time  without  concrete  action  being  taken.  Unlike  the 
interdependence  that  sometimes  steals  into  conjugal  life,  over  which  the  parties  have  no  real 
control,  the  acquisition  of  patrimonial  property  results  from  decisions  regarding  which  the 
government  is  justified  in  respecting  the  autonomy  of  the  parties.  . . . 

[404]  ...  Those  who  are  excluded  from  the  application  of  these  measures  ...  do  not  lack  ways  to 
form  an  economic  union  analogous  to  the  one  imposed  on  persons  who  are  married  or  in  a  civil 
union;  they  can,  for  example,  purchase  their  residence  jointly.  ...[As  well,  a]  vulnerable  spouse 
who  is  in  need  could  be  awarded  support.  ...  To  ensure  that  the  needs  of  the  spouse  in  need  are 
met,  the  court  does  not  necessarily  have  to  make  an  award  of  patrimonial  property. 

[405]  In  light  of  the  objective  of  promoting  the  autonomy  of  the  parties,  the  positive  actions  the 
parties  must  take  to  acquire  family  property  and  the  flexibility  the  courts  have  in  assessing  the 
resources  available  for  the  payment  of  support,  I  find  that  the  exclusion  of  de  facto  spouses  from 
the  protection  of  the  family  patrimony  satisfies  the  minimal  impairment  requirement. 

[406]  The  disadvantages  of  this  measure  do  not  outweigh  its  advantages,  since,  although  the 
parties  do  not  have  an  automatic  right,  there  are  nevertheless  other  ways  for  them  to  obtain 
sufficient  protection.  ... 

THE  CHIEF  JUSTICE: 

[While  the  Chief  Justice  disagrees  with  LeBel  J.  with  respect  to  the  s.  15  analysis  and  finds,  like 
Abella  J.  that  the  challenged  provisions  are  discriminatory  and  thus  violate  s.  15,  she  goes  on  to 
conclude  that  they  can  be  justified  as  reasonable  limits  under  s.  1  of  the  Charter.  She  thus  concurs 
in  the  result  reached  by  LeBel  J. — i.e.,  upholding  all  of  the  challenged  provisions — thereby 
providing  a  fifth  vote  and  thus  majority  support  for  this  result.  The  main  theme  of  her  judgment  is 
deference  to  legislative  choice.] 

[410]  One  of  the  responsibilities  of  provincial  legislatures  across  Canada  is  to  provide  laws  to 
deal  with  disputes  concerning  support  and  property  of  couples  in  conjugal  relationships.  ...  The 
legislatures  of  different  provinces  have  responded  to  this  challenge  in  different  ways.  ... 

[413]  Underlying  the  Quebec  policy  is  the  desire  to  enhance  the  right  of  Quebec  couples  to 
choose  the  regime  they  prefer,  the  one  that  best  suits  their  particular  needs.  The  policy  is  aimed  at 
enhancing  their  choice  and  autonomy.  Instead  of  a  single  norm  based  on  the  mandatory  regime, 
there  is  a  distinct  choice  between  two  different  regimes:  the  mandatory  regime,  providing  for  a 
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division  of  property  and  spousal  support  upon  the  dissolution  of  marriage  or  civil  union,  and  a 
regime  of  full  autonomy,  allowing  de  facto  spouses  complete  freedom  to  provide  for  the 
consequences  of  a  break-up.  The  evidence  is  clear  that  this  dual  regime  approach  enjoys  wide 
popularity  in  Quebec;  many  couples  deliberately  choose  not  to  marry  or  to  enter  into  a  civil  union 
in  order  to  avoid  the  mandatory  regime.  If  a  couple  does  not  marry  or  enter  into  a  civil  union, 
they  will  not  be  required  to  share  their  property  or  pay  spousal  support  if  the  relationship  ends. 
No  special  opt-out  agreement  is  required,  unlike  in  other  provinces.  The  Quebec  approach  is 
grounded  in  Quebec’s  unique  history  and  social  situation,  as  my  colleague,  LeBel  J.,  explains. 

[414]  The  issue  in  this  case  is  whether  the  Province  of  Quebec  can  maintain  the  dual  regime 
approach  that  its  legislature  has  adopted.  ... 

[415]  1  agree  with  LeBel  J.  that  the  Quebec  dual  regime  approach  is  constitutional.  Unlike  LeBel 
J.,  1  conclude  —  as  do  my  colleagues  Deschamps  J.  and  Abella  J.  —  that  the  law  violates  the 
equality  guarantee  in  s.  15  of  the  Charter.  However,  I  find  that  the  limit  on  the  equality  right  of 
de  facto  spouses  imposed  by  the  law  is  reasonable  and  justifiable  in  a  free  and  democratic 
society.  Quebec’s  goal  is  to  enhance  the  choice  and  autonomy  of  couples  in  conjugal 
relationships.  This  policy  goal  is  important  to  Quebec.  Treating  de  facto  spouses  differently 
from  married  and  civil  union  spouses  enhances  this  goal,  and  does  so  in  a  proportionate  way.  The 
fact  that  Quebec  has  chosen  a  different  policy  than  other  provinces  in  keeping  with  its  own 
history  and  social  values  does  not  make  the  law  unconstitutional. 


II.  Is  the  Breach  of  Section  15  Justified  Under  Section  1  of  the  Charter?  [...] 

[435]  The  objective  of  the  distinction  between  de  facto  spouses  and  married  or  civil  union 
couples  made  by  the  Quebec  dual  regime  approach  is  to  promote  choice  and  autonomy  for  all 
Quebec  spouses  with  respect  to  property  division  and  support.  Those  who  choose  to  marry 
choose  the  protections  -  but  also  the  responsibilities  -  associated  with  that  status.  Those  who 
choose  not  to  marry  avoid  these  state-imposed  responsibilities  and  protections,  and  gain  the 
opportunity  to  structure  their  relationship  outside  the  confines  of  the  mandatory  regime  applicable 
to  married  and  civil  union  spouses. 

[436]  The  legislature  pursued  this  objective  in  response  to  rapidly  changing  attitudes  in  Quebec 
with  respect  to  marriage,  namely  a  rejection  of  the  gender  inequalities  associated  with  the 
tradition  of  marriage,  a  shift  away  from  the  influence  of  the  Church  and  the  assertion  of  values 
linked  to  individualism  ...  The  legislator  sought  to  accommodate  the  social  rejection  of  the 
traditional  control  by  the  state  and  the  Church  over  intimate  relationships.  When  the  family 
patrimony  provisions  were  adopted  in  Quebec,  the  responsible  Minister  stated  that  a 
harmonization  of  the  legislative  treatment  of  marriage  and  of  de  facto  spousal  relationships 
[TRANSLATION]  “would  not  be  without  consequences,  for  what  then  would  be  the  meaning  of 
marriage  or  the  value  in  the  civil  context  of  religious  marriage,  and  what  would  be  the  form  of 
union  developed  by  those  who  do  not  want  to  be  regulated  ...  (emphasis  added). 

[437]  The  objective  of  the  law  is  sufficiently  important  to  justify  an  infringement  of  the  right  to 
equality. 

[The  rational  connection  test  is  satisfied  and  the  analysis  moves  on  to  minimal  impairment.] 

[439]  The  Oakes  test  requires  that  impugned  provisions  impair  the  infringed  right  “as  little  as  is 
reasonably  possible”:  ...  The  question  is  whether  the  impugned  provisions  fall  within  a  range  of 
reasonable  alternatives:  ...  This  is  particularly  the  case  where  the  impugned  measures  “attempt  to 
strike  a  balance  between  the  claims  of  legitimate  but  competing  social  values”  ... 

[440]  In  addition,  the  minimum  impairment  test  is  informed  by  the  values  of  federalism.  “The 
uniformity  of  provincial  laws  that  would  be  entailed  by  a  stringent  requirement  of  least  drastic 
means  is  in  conflict  with  the  federal  values  of  distinctiveness,  diversity  and  experimentation”  ... 
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The  test  must  not  be  applied  in  a  manner  that  amounts  to  identifying  the  Canadian  province  that 
has  adopted  the  “preferable”  approach  to  a  social  issue  and  requiring  that  all  other  provinces 
follow  suit. 

[441]  A  argues  that  the  Quebec  dual  regime  approach  does  not  minimally  impair  the  equality 

right  of  de  facto  spouses.  She  argues  that  choice  and  autonomy  can  be  respected,  without 
excluding  de  facto  spouses  entirely  from  the  mandatory  regime  applicable  to  married  and  civil 
union  spouses.  She  points  to  other  provinces,  where  aspects  of  the  mandatory  regime  apply  to  de 
facto  spouses,  unless  they  have  formally  opted  out  of  that  regime . 

[442]  There  is  no  doubt  that  schemes  can  be  conceived  —  and  indeed  have  been  adopted  in  other 
provinces  —  that  impair  the  equality  right  of  de  facto  spouses  to  a  lesser  degree  than  the  Quebec 
scheme.  However  —  and  this  is  the  important  point  —  such  approaches  would  be  less  effective 
in  promoting  the  goals  of  the  Quebec  scheme  of  maximizing  choice  and  autonomy  for  couples  ... 

[443]  A  presumptive  scheme  that  applied  the  mandatory  regime  to  all  spouses,  subject  to  the  right 
to  opt  out,  would  automatically  sweep  in  all  couples.  Even  if  de  facto  spouses  were  given  the 
opportunity  to  opt  out,  this  scheme  would  offer  a  narrower  conception  of  choice  than  does 
Quebec’s  current  approach.  Indeed,  opting  out  would  require  agreement  and  positive  action  on 
the  part  of  de  facto  spouses.  The  Quebec  scheme,  by  contrast,  allows  couples  to  avoid  state- 
imposed  obligations  simply  by  not  marrying.  The  state-free  zone  created  by  the  Quebec  scheme 
is  thus  broader  than  under  a  presumptive  regime. 

[444]  ...  The  legislature  has  chosen  to  avoid  mandatory  protective  provisions  that  important 
segments  of  the  population  may  view  as  paternalistic,  by  instead  allowing  spouses  to  weigh  the 
consequences  of  their  choices  and  to  make  decisions  accordingly.  ... 

[446]  Finally,  it  is  suggested  that  the  law  does  not  meet  the  minimal  impairment  requirement 
because  it  affects  support  as  well  as  property.  ...  [Allowing  judges  to  award  support  would 
undermine  the  legislative  goal  of  maximizing  choice  and  autonomy  ...  Moreover,  the  protective 
effects  of  support  and  property  division  are  intertwined  and  cannot  be  readily  separated. 

[447]  For  these  reasons,  I  conclude  that  the  Quebec  law  falls  within  a  range  of  reasonable 
alternatives  for  maximizing  choice  and  autonomy  in  the  matter  of  family  assets  and  support.  ... 

[448]  Ultimately,  the  infringement  of  a  protected  right  must  be  proportionate  to  the  benefits  of 
pursuing  the  state  objective,  having  regard  to  the  impact  of  the  law  on  the  exercise  of  the  right 
and  the  broader  public  benefits  it  seeks  to  achieve. 

[449]  The  impact  of  the  Quebec  scheme  on  the  exercise  and  enjoyment  of  the  equality  right  is 
significant.  However,  the  discriminatory  effects  of  the  exclusion  of  de  facto  spouses  from  the 
mandatory  regime  are  attenuated  in  the  modern  era,  as  compared  to  earlier  points  in  Quebec’s 
history.  The  impugned  provisions  do  not  appear  to  perpetuate  animus  against  de  facto  spouses. 
All  parties  to  this  appeal  agreed  that  the  de  facto  spousal  relationship  is  a  popular  form  of 
relationship  in  Quebec.  There  is  no  longer  any  stigma  attached  to  de  facto  spousal  relationships. 
Many  spouses  in  Quebec  appreciate  and  take  advantage  of  the  ability  to  structure  their 
relationship  outside  the  traditional  strictures  of  marriage.  The  impugned  provisions  enhance  the 
freedom  of  choice  and  autonomy  of  many  spouses  as  well  as  their  ability  to  give  personal 
meaning  to  their  relationship.  Against  this  must  be  weighed  the  cost  of  infringing  the  equality 
right  of  people  like  A,  who  have  not  been  able  to  make  a  meaningful  choice.  Critics  can  say  and 
have  said  that  the  situation  of  women  like  A  suggests  that  the  legislation  achieves  only  a 
formalistic  autonomy  and  an  illusory  freedom.  However,  the  question  for  this  Court  is  whether 
the  unfortunate  dilemma  faced  by  women  such  as  A  is  disproportionate  to  the  overall  benefits  of 
the  legislation,  so  as  to  make  it  unconstitutional.  Having  regard  to  the  need  to  allow  legislatures  a 
margin  of  appreciation  on  difficult  social  issues  and  the  need  to  be  sensitive  to  the  constitutional 
responsibility  of  each  province  to  legislate  for  its  population,  the  answer  to  this  question  is  no. 
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NOTE:  Legal  Recognition  and  Regulation  of  Non-Conjugal  Personal  Relationships 

Can  a  “functional”  approach  to  the  legal  regulation  of  personal  relationships  be  confined  to 
conjugal  relationships  (i.e.,  those  involving  a  sexual  relationship)  or  does  it  require  legal 
recognition  of  other  close,  interdependent  personal  relationships  when  the  state  is  assigning  a 
variety  of  benefits,  rights  and  obligations?  Examples  of  such  relationships  might  include  siblings 
or  adult  children  and  parents  residing  together  in  the  same  household  or  even  close  friends  who 
share  a  household.  It  is  possible  that  even  living  together  would  not  be  required  if  the 
relationships  otherwise  involved  significant  interdependency,  whether  financial  or  emotional  or 
both.  If  non-conjugal  relationships  were  to  be  recognized,  would  the  appropriate  mechanism  be 
ascription  or  an  opt-in  registration  scheme?  The  newspaper  articles  which  follow  raise  some  of 
these  questions  and  signal  the  possibility  of  further  challenges  under  s.  15  of  the  Charter  to 
legislation  which  only  recognizes  conjugal  relationships. 

“Single  Judge  Seeks  Benefits  of  Couples” 

Janice  Tibbetts,  National  Post,  Sept.  22,  2004 

OTTAWA  -  One  of  Canada’s  senior  judges  is  accusing  the  federal  government  of 
discriminating  against  her  and  other  single  public  servants  by  denying  them  the  same  benefits  as 
married  people  and  common-law  couples. 

The  failure  to  grant  concessions  to  singles  makes  them  “unworthy  before  the  law”  and 
violates  the  Charter  of  Rights  protection  against  discrimination  based  on  marital  status,  says 
Federal  Court  of  Appeal  Justice  Alice  Desjardins. 

Her  complaint  is  contained  in  a  submission  to  the  Judicial  Compensation  and  Benefits 
Commission,  which  makes  all-but-binding  recommendations  to  the  federal  government  on  the 
amount  that  Canada’s  1,100  federally  appointed  judges  should  be  paid. 

The  government  is  balking  at  giving  new  benefits  to  Judge  Desjardins,  a  prospect  officials 
say  would  mean  extending  them  to  singles  throughout  the  entire  public  service — a  situation  that 
would  cause  costs  to  skyrocket. 

“It’s  an  extraordinarily  complex  proposal,”  said  Judith  Beilis,  judicial  affairs  director  for  the 
Justice  Department.  “The  federal  government  is  not  taking  the  position  that  there  was  absolutely 
no  merit  in  her  submission  ...  but  for  the  time  being  we  are  not  going  to  entertain  a  judge-specific 
amendment.  It  would  have  to  be  consistent  across  all  pension  plans,  and  essentially,  the 
government  is  not  there  yet.” 

Judge  Desjardins,  who  earns  $219,400  a  year,  pays  7%  of  her  salary  to  her  pension  plan,  the 
same  amount  as  her  co-workers  with  conjugal  partners.  But  unlike  them,  she  cannot  name  a 
survivor  who  would  receive  50%  of  her  pension  when  she  dies. 

She  also  says  she  should  be  able  to  register  a  “close  family  member”  into  her  health  and 
dental  plans,  just  as  married  and  common-  law  couples  can  sign  up  their  spouses  and  dependent 
children. 

Although  she  would  contribute  more  than  she  pays  as  a  single,  it  would  still  be  less  than  she 
would  spend  to  buy  a  private  health  plan. 

“Under  the  present  state  of  affairs,  married  judges,  those  living  as  common-law  couples  and 
same-sex  couples  enjoy  benefits  that  are  denied  to  single  judges,”  the  70-year-old  judge  said. 

She  said  economic  dependence  should  not  be  a  criterion  for  designating  a  beneficiary  or 
health  plan  member,  since  people  in  conjugal  relationships  are  not  always  financially  dependent. 

Judge  Desjardins  also  rejects  the  premise  that  living  together  should  be  a  condition,  since 
spouses  or  partners  do  not  always  live  together  but  still  retain  their  partners’  benefits. 

“Some  emotional  ties  or  emotional  dependency  should  suffice,”  Judge  Desjardins  said. 

Her  lobby  effort  revives  a  contentious  issue  that  the  Justice  Department  has  had  on  a  back 
burner  for  years,  after  the  Law  Commission  of  Canada  raised  the  prospect  in  the  late  1990s  of 
expanding  benefits  for  singles. 
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The  reason  our  policies  are  outdated  is  obvious.  For  centuries  it  was  assumed  that  society’s 
basic  building  blocks  were  heterosexual,  nuclear  households  financed  by  single-wage  earners. 
But  this  norm  has  evaporated  in  recent  decades  thanks  to  the  social  acceptance  of  divorce,  the 
entry  of  women  into  the  work  force,  common-law  relationships  and  gay  unions.  To  the  extent  our 
government  has  kept  up  with  these  changes,  it  has  often  been  through  reactive,  legal 
mechanisms — that  is,  by  responding  to  lawsuits  and  charges  of  discrimination,  such  as  the  one 
now  at  issue. 

The  judge’s  complaint  shows  the  need  for  a  wholesale  rethinking  of  state  social  policy — in 
particular  the  question  of  how  our  government  awards  financial  benefits.  While  the  government 
has  a  right  to  discriminate  in  the  way  it  doles  out  perks,  such  discrimination  must  at  least  be 
justified.  If  no  such  justification  can  be  offered,  Ottawa  must  give  everyone — singles  and  couples 
alike — the  same  set  of  benefits. 


NOTE:  Australian  Capital  Territory,  Domestic  Relations  Act  1994 

In  Australia  legislation  has,  for  some  legal  purposes,  included  non-conjugal  relationships  for  a 
number  of  years.  For  example,  the  Domestic  Relationships  Act  1994  of  the  Australian  Capital 
Territory,  which  provides  for  adjustment  of  property  interests  and  maintenance  on  relationship 
breakdown,  is  applicable  not  only  to  married  couples  but  also  to  persons  in  a  “domestic 
relationship”  defined  as  follows: 

a  personal  relationship  (other  than  a  legal  marriage)  between  two  adults  in  which  one  provides 
personal  or  financial  commitment  and  support  of  a  domestic  nature  for  the  material  benefit  of 
another,  and  includes  a  de  facto  marriage. 

The  legislation  specifies  that  “a  personal  relationship  may  exist  between  persons  even  if  they  are 
not  members  of  the  same  household.” 

NOTE:  Alberta’s  Adult  Interdependent  Relationships  Act 

Alberta’s  response  to  the  Supreme  Court  of  Canada’s  decision  in  M  v.  H.,  which  required  that 
benefits  granted  to  unmarried  couples  be  extended  to  same  sex  couples,  was  to  create  a  new 
category  of  relationship  that  avoided  the  terminology  of  spouse — the  “adult  interdependent 
relationship”.  While  this  approach  was  motivated  in  large  part  by  a  desire  to  protect  the  institution 
of  marriage  and  to  avoid  having  to  recognize  (and  thereby  legitimize)  same-sex  relationships  as 
spousal  relationships,  the  legislation  broke  new  ground  in  Canada  by  extending  legal  recognition 
to  non-conjugal  relationships.  Two  family  members  who  live  together  (such  as  siblings)  or  even 
two  friends  could  be  adult  interdependent  partners.  The  Adult  Interdependent  Relationships  Act, 
ch.  A-45,  which  was  proclaimed  in  force  June  1.  2003,  provides  the  definition  of  an  adult 
interdependent  relationship: 

3  (1)  Adult  interdependent  partner.  Subject  to  subsection  (2),  a  person  is  the  adult 
interdependent  partner  of  another  person  if 

(a)  the  person  has  lived  with  the  other  person  in  a  relationship  of  interdependence 

(i)  for  a  continuous  period  of  not  less  than  3  years,  or 

(ii)  of  some  permanence,  if  there  is  a  child  of  the  relationship  by  birth  or  adoption, 
or 

(b)  the  person  has  entered  into  an  adult  interdependent  partner  agreement  with  the  other 
person  under  section  7. 

(2)  Persons  who  are  related  to  each  other  by  blood  or  adoption  may  only  become  adult 
interdependent  partners  of  each  other  by  entering  into  an  adult  interdependent  partner  agreement 
under  section  7. 

“Relationship  of  interdependence”  is  in  turn  defined  in  s.  1(1): 

(f)  “relationship  of  interdependence”  means  a  relationship  outside  marriage  in  which  any  2  persons 
(i)  share  one  another’s  lives, 
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(ii)  are  emotionally  committed  to  one  another,  and 

(iii)  function  as  an  economic  and  domestic  unit; 

Section  1(2)  provides  further  guidance  on  the  factors  relevant  to  determining  whether  a 
relationship  of  interdependence  exists: 

1  (2)  In  determining  whether  2  persons  function  as  an  economic  and  domestic  unit  for  the 
puiposes  of  subsection  (l)(f)(iii),  all  the  circumstances  of  the  relationship  must  be  taken  into 
account,  including  such  of  the  following  matters  as  may  be  relevant: 

(a)  whether  or  not  the  persons  have  a  conjugal  relationship; 

(b)  the  degree  of  exclusivity  of  the  relationship; 

(c)  the  conduct  and  habits  of  the  persons  in  respect  of  household  activities  and  living 
arrangements; 

(d)  the  degree  to  which  the  persons  hold  themselves  out  to  others  as  an  economic  and 
domestic  unit; 

(e)  the  degree  to  which  the  persons  formalize  their  legal  obligations,  intentions  and 
responsibilities  toward  one  another; 

(f)  the  extent  to  which  direct  and  indirect  contributions  have  been  made  by  either  person  to 
the  other  or  to  their  mutual  well-being; 

(g)  the  degree  of  financial  dependence  or  interdependence  and  any  arrangements  for  financial 
support  between  the  persons; 

(h)  the  care  and  support  of  children; 

(i)  the  ownership,  use  and  acquisition  of  property. 

Adult  interdependent  relationships  are  accorded  some,  but  not  all,  of  the  benefits  and  obligations 
of  marriage  under  provincial  law.  With  respect  to  family  law,  partners  are  obligated  to  support 
each  other  but  are  not  subject  to  matrimonial  property  legislation. 


The  most  extensive  examination  of  legal  recognition  of  non-conjugal  relationships  can  be  found 
in  the  2001  report  of  the  Law  Commission  of  Canada,  “Beyond  Conjugality",  excerpts  from 
which  are  reproduced  below. 

Law  Commission  of  Canada,  “Beyond  Conjugality:  Recognizing  and  Supporting 

Close  Personal  Adult  Relationships” 

(Ottawa:  Law  Commission  of  Canada,  2001)  at  xi-xix 

Executive  Summary 
Introduction 

Canadians  enjoy  a  wide  variety  of  close  personal  relationships  -  many  marry  or  live  with 
conjugal  partners  while  others  may  share  a  home  with  parents,  grandparents  or  a  caregiver.  The 
diversity  of  these  relationships  is  a  significant  feature  of  our  society,  to  be  valued  and  respected. 
For  many  Canadians,  the  close  personal  relationships  that  they  hold  dear  constitute  an  important 
source  of  comfort  and  help  them  to  be  productive  members  of  society.  The  law  has  not  always 
respected  these  choices,  however,  or  accorded  them  full  legal  recognition.  While  the  law  has 
recently  been  expanding  its  recognition  beyond  marriage  to  include  other  marriage-like 
relationships,  it  continues  to  focus  its  attention  on  conjugality.  The  Law  Commission  believes 
that  governments  need  to  pursue  a  more  comprehensive  and  principled  approach  to  the  legal 
recognition  and  support  of  the  full  range  of  close  personal  relationships  among  adults.  This 
requires  a  fundamental  rethinking  of  the  way  in  which  governments  regulate  relationships. 

The  Diversity  of  Personal  Adult  Relationships 

The  diversity  of  personal  relationships  formed  by  Canadian  adults  is  not  a  new  phenomenon. 
Alongside  the  nuclear  family  centred  on  the  conjugal  couple,  there  have  always  been  a  variety  of 
other  living  arrangements,  including  adult  siblings  sharing  a  home,  widows  and  widowers 
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ex-wife  the  right  to  argue  the  invalidity  of  the  divorce  in  question,  but  commented  as  follows 
about  the  doctrine  of  preclusion: 

My  canvass  of  typical  cases  which  have  reached  Canadian  courts  indicates  that  the  only  claim  to 
consistency  that  they  exhibit  is  the  application  of  a  preclusion  doctrine  against  a  spouse  who, 
having  obtained  a  decree  of  divorce  or  nullity  from  a  foreign  court  incompetent  to  give  it,  seeks 
thereafter  to  assert  that  incompetence  in  order  to  gain  a  pecuniary  advantage  against  his  or  her 
spouse  or  the  estate  of  the  spouse.  The  doctrine  has  an  ethical  basis:  a  refusal  to  permit  a  person  to 
insist,  to  his  or  her  pecuniary  advantage,  on  a  relationship  which  that  person  has  previously 
deliberately  sought  to  terminate. 

10  The  situation  in  this  case  is  of  course  the  opposite:  Ms.  Hassan  seeks  to  repudiate  a  status 
she  has  previously  insisted  upon.  However,  Mr.  Hassan  has  not  pled  or  argued  estoppel  at  this 
stage  of  the  proceedings  and  for  that  reason  I  cannot  consider  this  issue  more  extensively. 

1 1  Mr.  Hassan  does  submit  that  I  should  consider  the  situation  as  similar  to  cases  involving  the 
recognition  of  foreign  divorce  decrees,  and  grant  him  recognition  of  the  validity  of  the  marriage 
based  on  the  certificate  issued  in  Pakistan.  This  would  ignore  settled  conflict  law  on  the  validity 
of  marriages  which  is  quite  distinct  from  the  issue  of  recognition  of  foreign  divorces  and, 
therefore,  I  am  unable  to  grant  him  relief  on  this  basis. 

12  I  must,  therefore,  find  that  the  marriage  between  Ms.  Hassan  and  Mr.  Hassan  was  not 
legally  valid.  In  consequence,  I  do  not  strike  Ms.  Hassan's  Statement  of  Defence  as  requested  by 
Mr.  Hassan.  Mr.  Hassan  asks  for  an  order  allowing  him  to  amend  his  Statement  of  Claim  to 
include  claims  for  resulting  and  constructive  trusts  arising  out  of  a  common  law  relationship. 
Counsel  for  Ms.  Hassan  submitted  that  he  was  not  given  adequate  notice  of  this  application  and  I, 
therefore,  leave  the  question  open  for  further  argument.  I  also  leave  open  the  issue  of  estoppel  or 
other  equitable  relief  to  the  extent  it  may  be  applicable  at  a  later  stage  of  the  proceedings. 

(c)  The  Opposite  Sex  Requirement 

NOTE:  Same-Sex  Marriage  and  the  Legal  Recognition  of  Same  Sex  Relationships 

The  requirement  that  the  parties  to  a  valid  marriage  must  be  of  the  opposite  sex  was  the 
cornerstone  of  the  traditional  definition  of  marriage.  This  requirement  has  come  under  increasing 
challenge  over  the  course  of  the  past  two  decades.  Same  sex  marriage  is  now  legally  recognized 
in  16  countries,  including  Canada,  and  13  American  states.  In  addition  same  sex  relationships  are 
legally  recognized  in  many  other  jurisdictions  through  a  range  of  alternative  legal  mechanisms 
such  as  registered  partnerships  and  civil  unions  and  the  extension  of  spousal  rights  and 
obligations  on  a  de  facto  basis  on  the  same  terms  as  applied  to  common  law  opposite-sex  couples. 
In  some  jurisdictions,  including  Netherlands,  Canada  and  the  U.K,  recognition  through  these 
alternative  legal  mechanisms  was  the  first  step  in  a  process  that  eventually  led  to  recognition  of 
same  sex  marriage. 

Your  readings  will  begin  with  an  overview  of  the  ways  in  which  different  jurisdictions  have 
recognized  same-sex  relationships  in  order  to  place  Canadian  legal  developments  in  a  broader, 
international  context.  After  this  overview,  the  materials  will  focus  more  specifically  on  the 
legalization  of  same-sex  marriage  in  Canada. 

1.  Alternative  Mechanisms  for  Legal  Recognition  of  Same  Sex  Relationships 

European  countries,  beginning  with  Denmark  in  1989,  first  recognized  same-sex  relationships 
through  the  introduction  of  a  special  legal  regime — the  “registered  partnership”.  Registered 
relationships  attract  most  of  the  legal  effects  of  marriage,  although  in  some  jurisdictions  there 
were  initially  restrictions  with  respect  to  adoption  of  children.  Following  Denmark’s  example, 
Norway  (1993),  Sweden  (1994),  Hungary  (1995),  Greenland  (1995),  Iceland  (1995)  and  the 
Netherlands  (1998)  implemented  registered  domestic  partnerships.  Although  the  majority  of  the 
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registered  partnership  regimes  apply  only  to  same  sex  couples,  some  jurisdictions,  such  as  the 
Netherlands,  also  made  them  available  to  opposite  sex  couples. 

Some  common  law  jurisdictions  also  adopted  the  model  of  registered  partnerships,  calling 
them  civil  unions.  Several  American  states  adopted  civil  unions,  beginning  with  Vermont  in 
2000.  In  2004  the  United  Kingdom  enacted  the  Civil  Partnerships  Act  which  granted  same  sex 
couples  who  register  as  civil  partners  under  the  act  rights  and  responsibilities  identical  to  civil 
marriage.  New  Zealand  enacted  similar  legislation  with  its  2004  Civil  Unions  Act. 

As  will  be  shown  below,  over  time  many  of  the  jurisdictions  that  legislated  registered 
partnerships  or  civil  unions  have  gone  on  to  legalize  same-sex  marriage. 

Both  Germany  and  France  implemented  more  limited  forms  of  registered  partnerships  which 
extended  some,  but  not  all  of  the  rights  of  marriage  to  registered  partners.  In  Germany  more 
liberal  attitudes  in  north  had  seen  gay  couples  allowed  to  register  partnerships  in  Hamburg  since 
1999  but  the  extension  of  the  law  was  fiercely  resisted  by  southern  states.  However,  a  federal  law 
was  passed  in  2002  allowing  gay  couples  to  register  and  giving  them  inheritance,  insurance, 
tenancy  and  hospital  visiting  rights.  France  experienced  similar  division  in  1999,  when  the 
National  Assembly  passed  a  bill  improving  rights  for  gay  and  unmarried  heterosexual  couples 
through  creation  of  a  form  of  civil  union  called  the  pacte  civil  de  solidarity  (in  English:  "civil  pact 
of  solidarity")  commonly  known  as  a  PACS.  The  legislation  gave  couples  the  right  to  register 
their  union  at  court  and  improved  tax,  inheritance  and  social  security  rights.  Over  time  the  rights 
granted  in  PACS  have  been  expanded.  Some  American  states  also  created  more  limited  schemes 
of  registered  partnership  that  offer  various  subsets  of  rights  offered  to  married  couples. 

In  Canada,  in  1993  the  Ontario  Law  Reform  Commission  recommended  the  adoption  of  a 
domestic  partnership  regime  for  same  sex  couples,  to  allow  them  to  opt  into  the  rights  and 
responsibilities  of  the  Family  Law  Act  (with  the  possibility  of  extending  to  other  provincial 
legislation  as  well)  See  Ontario  Law  Reform  Commission,  Report  on  the  Rights  and 
Responsibilities  of  Cohabitants  under  the  Family  Law  Act  (1993).  The  Law  Commission  of 
Canada,  in  Beyond  Conjugality  (2002),  recommended  the  enactment  of  domestic  partnership  laws 
that  would  allow  all  couples  to  register  their  relationships.  According  to  the  Law  Commission,  the 
registration  should  not  be  restricted  to  conjugal  relationships.  However,  domestic  partnerships 
were  not  widely  adopted  in  Canada.  As  will  be  shown  below,  only  Quebec  and  Nova  Scotia 
adopted  that  route. 

Another  alternative  available  in  Canada,  as  in  other  jurisdictions  such  as  Australia  and  Israel 
which  recognize  common  law  or  de  facto  relationships  and  grant  parties  to  such  relationships 
most  of  the  benefits  and  obligations  of  marriage,  was  to  extend  de  facto  spousal  recognition  to 
same-sex  couples.  In  the  aftermath  of  the  Supreme  Court  of  Canada’s  1999  decision  in  M.v.H. 
there  was  a  flurry  of  legislative  activity  at  both  the  federal  and  provincial  levels  extending  to 
same  sex  couples  the  same  rights  and  responsibilities  as  opposite  sex  cohabiting  couples. 

In  2000,  Nova  Scotia  passed  legislation  extending  to  same  sex  partners  the  rights  and 
responsibilities  previously  afforded  to  opposite  sex  couples.  The  legislation  also  created  a 
domestic  partnership  regime,  allowing  same  and  opposite  sex  couples  to  make  a  domestic 
partnership  declaration  which  immediately  confers  on  each  partner  the  same  rights  and 
responsibilities  as  a  married  spouse.  In  2002,  Quebec  adopted  Bill  84  which  amended  Quebec’s 
Civil  Code  to  create  a  new  status  for  gay  partners,  allowing  them  to  enter  into  a  “civil  union.” 

The  availability  of  alternate  mechanisms,  such  as  schemes  of  registered  domestic  partnership 
or  civil  unions  or  the  extension  of  spousal  benefits  on  a  de  facto  basis,  to  provide  legal 
recognition  to  same-sex  couples  became  part  of  the  debate  about  same-sex  marriage,  with  some 
arguing  that  these  forms  of  recognition  were  preferable  to  the  extension  of  same  sex  marriage  or 
that  their  existence  meant  that  there  was  in  fact  no  denial  of  equality. 

2.  Same  Sex  Marriage 

In  2001,  the  Netherlands  became  the  first  country  in  the  world  to  recognize  same  sex  marriage, 
extending  to  same  sex  marriages  the  same  legal  rights  and  responsibilities  that  attach  to  opposite 
sex  marriages.  As  a  result,  gay  and  lesbian  couples  were  allowed  to  marry  in  town  halls  and  adopt 
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children.  Belgium  followed  suit  in  2003.  In  Canada,  same  sex  marriage  became  available  in 
Ontario  on  June  3,  2003  as  a  result  of  the  Ontario  Court  of  Appeal  decision  in  Halpern  v  Canada 
(Attorney  General)  (2003),  225  D.L.R.  (4lh)529.  Subsequent  court  decisions  made  same-sex 
marriage  available  in  almost  all  the  other  provinces,  with  the  exception  of  P.E.I.  and  Alberta. 
Federal  legislation  making  same-sex  marriage  legal  throughout  the  country,  the  Civil  Marriage 
Act,  came  into  force  on  July  20,  2005.  Meanwhile,  on  June  30,  2005  Spain  had  became  the  third 
country  to  legalize  same-sex  marriage,  making  Canada  the  fourth.  Subsequently,  same-sex 
marriage  has  been  legalized  in  South  Africa  (2006),  Norway  (2009)  and  Sweden  (2009),  Portugal 
(2010),  Iceland  (2010),  Argentina  (2010),  Denmark  (2012),  Brazil  (2013),  France  (2013), 
Uruguay(2013),  New  Zealand  (2013)  and  Britain  (2013,  effective  spring  2014),  bringing  the 
number  of  jurisdictions  expiictly  recognizing  same  sex  marriage  to  16  (as  of  August,  2013).  As 
well  13  American  states  recognize  same  sex  marriage.  The  American  developments  are  discussed 
separately  below. 

3.  Same-Sex  Marriage  Developments  in  the  United  States 

In  the  United  States,  the  question  of  same-sex  marriage  continues  to  be  the  focus  of  considerable 
legal  controversy,  a  controversy  being  played  out  in  both  the  judicial  and  the  legislative  arenas. 
The  result  is  a  continually  shifting  patchwork  of  recognition,  partial  recognition  and  non¬ 
recognition  on  a  state  by  state  basis.  As  of  August  2013,  same  sex  marriage  was  legal  in  13  states 
and  the  District  of  Columbia. 

(a)  Hawaii  and  the  DOMA 

The  first  legal  recognition  of  same-sex  marriage  was  in  Hawaii  in  1993,  although  this  was 
subsequently  overridden  by  a  constitutional  amendment.  In  1993,  in  the  case  of  Baehr  v.  Lew  in 
852  P.2d  44  (1993)  the  Hawaii  Supreme  Court  held  that  the  state  law  that  denied  same  sex 
couples  access  to  marital  status  implicated  the  state’s  equal  protection  clause.  The  Supreme  Court 
remanded  the  case  back  to  the  Circuit  Court,  and  imposed  on  the  defendant  (the  State  of  Hawaii) 
the  burden  to  overcome  the  presumption  that  the  law  was  unconstitutional  by  demonstrating  that 
it  furthered  some  compelling  state  interest.  On  remand  (the  case  having  been  renamed  Baehr  v. 
Miike),  the  Circuit  Court  held  that  the  state  had  presented  insufficient  evidence  to  prove  that  same 
sex  marriages  would  result  in  adverse  consequences  to  the  public  interest.  The  Circuit  Court 
concluded  that  the  state  thus  failed  to  sustain  the  burden  to  overcome  the  presumption  that  the 
impugned  law  was  unconstitutional,  and  thus  the  Court  enjoined  the  state  from  denying  marriage 
licenses  solely  on  the  basis  that  the  applicants  are  of  the  same  sex. 

Following  the  1993  decision  of  the  Hawaii  Supreme  Court,  the  US  Congress  initiated  “proactive” 
measures  to  defend  marriage  from  similar  challenges  by  same  sex  couples.  In  September  1996, 
the  US  Congress  approved  the  Defense  of  Marriage  Act  (DOMA).  Section  3  of  the  Act  stated: 

In  determining  the  meaning  of  any  Act  of  Congress  or  of  any  ruling,  regulation  or  interpretation  of 
the  various  administrative  bureaus  and  agencies  of  the  United  States,  the  word  “marriage”  means 
only  a  legal  union  between  one  man  and  one  woman  as  husband  and  wife,  and  the  word  "spouse" 
refers  only  to  a  person  of  the  opposite  sex  who  is  a  husband  or  a  wife. 

The  Act  further  stipulated  that  no  state  is  required  to  recognize  the  validity  of  a  same-sex 
partnership  entered  into  in  a  state  that  would  allow  it. 

The  Hawaii  legislature  also  passed  a  constitutional  amendment  restricting  marriage  to  opposite 
sex  couples.  The  Hawaii  Supreme  Court  subsequently  ruled  in  Baehr  v.  Miike,  (1999)  994  P.2d 
566,  that  the  coming  into  force  of  this  amendment  meant  that  the  opposite  sex  definition  of 
marriage  no  longer  violated  the  state  constitution. 

(b)  Civil  Unions  and  Domestic  Partnerships 

In  1999,  the  Supreme  Court  of  Vermont  ruled  in  Baker  v.  State  (1999)  744  A.  2d  864  that  the 
state  law  excluding  same-sex  couples  from  marriage  violated  the  common  benefits  clause  of  the 
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Vermont  Constitution.  The  Court  held  that  the  legislature  had  two  options:  it  could  amend  the 
definition  of  marriage  to  allow  same  sex  couples  to  marry,  or  it  could  introduce  a  domestic 
partnership  regime  which  would  extend  to  same  sex  couples  all  the  same  rights  and 
responsibilities  as  married  couples.  The  Vermont  legislature  adopted  the  second  option.  In  April 
2000,  it  passed  An  Act  Relating  to  Civil  Unions,  which  allowed  same  sex  couples  to  register  their 
relationships  as  “civil  unions.”  Parties  to  a  civil  union  were  granted  the  same  legal  status  as 
married  spouses. 

Several  other  states  subsequently  enacted  civil  union  legislation  modeled  on  that  in  Vermont: 
Connecticut,  New  Jersey,  Illinois,  New  Hampshire,  Hawaii,  Delaware,  Colorado  (Note  that 
Vermont,  New  Hampshire  and  Connecticut  and  Delaware  subsequently  legalized  same-sex 
marriage.  Vermont  has  since  stopped  performing  civil  unions.  In  both  New  Hampshire  and 
Connecticut  civil  unions  were  automatically  converted  into  marriages).  Some  states  created  more 
limited  domestic  partnership  or  registered  partnership  schemes  that  offer  same-sex  couples 
varying  subsets  of  rights  extended  to  marriage  couples:  Oregon,  Nevada,  and  Wisconscin. 

(c)  Same  Sex  Marriage 

In  November  2003,  in  Goodridge  v.  MA  Dept  of  Public  Health,  798  NE2d  941,  the  Massachusetts 
Supreme  Court  similarly  held  that  the  opposite  sex  definition  of  spouse  violated  the  state 
constitution.  It  suspended  its  remedy  for  six  months,  giving  the  state  legislature  an  opportunity  to 
review  its  options.  In  a  subsequent  reference,  the  Court  held  that  a  civil  union  law  would  also  be 
unconstitutional.  As  a  result,  on  May  17,  2004,  the  first  legal  same  sex  marriages  were  performed 
in  the  United  States.  Since  that  time  challenges  to  the  opposite  sex  requirement  for  marriage  have 
continued  in  both  the  judicial  and  legislative  arenas,  with  some  successes.  Same  sex  marriage  has 
now  been  recognized  in  12  other  states  in  addition  to  Massachusetts:  California  (2008,  2013), 
Connecticut  (2008),  Iowa  (2009),  Vermont  (2009),  New  Hampshire  (2010),  New  York  (2011), 
Washington  (2012)  Maine  (2012),  Maryland  (2012),  Rhode  Island  (2013),  Delaware  (2013)  and 
Minnesota  (2013).  It  is  also  recognized  in  the  District  of  Columbia  (2010) 

California  recognized  same  sex  marriage  for  a  brief  period.  In  2008,  the  Supreme  Court  of 
California  held  in  In  Re  Marriage  Cases,  183  P.  3d  384  that  the  ban  on  same  sex  marriage 
violated  the  state  constitution,  and  legalized  same  sex  marriage.  However,  in  November  2008,  the 
voters  in  California  passed  Proposition  8,  an  amendment  to  the  California  constitution, 
specifically  banning  same  sex  marriage.  Proposition  8  was  overturned  by  a  US  District  Court 
judge  in  August  2010  ( Perry  v.  Schwarzenegger).  The  case  reached  the  U.S.  Supreme  Court 
which  ruled  on  June  26,  2013  that  the  proponents  of  Proposition  8  lacked  standing  to  appeal 
(Hollingsworth  v.  Perry).  As  a  result,  the  ruling  of  the  District  Court  overturning  Proposition  8 
stood.  Same-sex  marriage  resumed  in  California  on  June  28,  2013. 

(d)  The  End  ofDOMA 

The  federal  Defense  of  Marriage  Act  that  was  passed  in  1996  and  which  restricted  marriage,  for 
federal  purposes,  to  a  union  between  a  man  and  a  woman,  meant  that  even  same-sex  couples  in 
the  U.S.  who  were  married  under  state  laws  that  allowed  same-sex  marriage  were  denied  federal 
rights  and  benefits  extended  to  married  couples.  DOMA  was  challenged  in  the  federal  court 
system.  Five  of  these  cases  made  their  way  to  the  U.S.  Supreme  Court.  On  June  26,  2013  the 
court  ruled  in  United  Slates  v.  Windsor,  striking  down  DOMA  as  unconstitutional  because  of  its 
stigmatization  of  one  group  of  marriages;  otherwise  valid  same  sex  marriages  were  treated  as 
second-tier  because  of  the  lack  of  federal  recognition. 

(e)  Explicit  Restrictions  on  Recognition  of  Same  Sex  Marriage 

As  of  August  2013  35  states  either  have  constitutional  amendments  explicitly  barring  the 
recognition  of  same-sex  marriage  or  other  laws  banning  same-sex  marriage. 
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The  materials  that  follow  trace  the  legalization  of  same-sex  marriage  in  Canada,  beginning  with 
the  Ontario  Court  of  Appeal  decision  in  Halpern. 


Halpern  v.  Canada  (Attorney  General) 

(2003),  225  D.L.R.  (4th)  529,  36  R.F.L.  (5th)  127  (Ont.  C.A.) 

BY  THE  COURT  (McMurtry  C.J.O.,  MacPherson  and  Gillese  JJ.A.): 

A.  Introduction 

[1]  The  definition  of  marriage  in  Canada,  for  all  of  the  nation’s  136  years,  has  been  based  on  the 
classic  formulation  of  Lord  Penzance  in  Hyde  v.  Hyde  (1866),  L.R.  1  P.D.  130  (Eng.  P.D.A.),  at 
133:  “I  conceive  that  marriage,  as  understood  in  Christendom,  may  for  this  purpose  be  defined  as 
the  voluntary  union  for  life  of  one  man  and  one  woman,  to  the  exclusion  of  all  others.”  The 
central  question  in  this  appeal  is  whether  the  exclusion  of  same-sex  couples  from  this  common 
law  definition  of  marriage  breaches  ss.  2(a)  or  15(1)  of  the  Canadian  Charter  of  Rights  and 
Freedoms  (“the  Charier ”)  in  a  manner  that  is  not  justified  in  a  free  and  democratic  society  under 
s.  1  of  the  Charter.  ... 

[5]  Marriage  is,  without  dispute,  one  of  the  most  significant  forms  of  personal  relationships.  For 
centuries,  marriage  has  been  a  basic  element  of  social  organization  in  societies  around  the  world. 
Through  the  institution  of  marriage,  individuals  can  publicly  express  their  love  and  commitment 
to  each  other.  Through  this  institution,  society  publicly  recognizes  expressions  of  love  and 
commitment  between  individuals,  granting  them  respect  and  legitimacy  as  a  couple.  This  public 
recognition  and  sanction  of  marital  relationships  reflect  society’s  approbation  of  the  personal 
hopes,  desires  and  aspirations  that  underlie  loving,  committed  conjugal  relationships.  This  can 
only  enhance  an  individual’s  sense  of  self-worth  and  dignity. 

[6]  The  ability  to  marry,  and  to  thereby  participate  in  this  fundamental  societal  institution,  is 
something  that  most  Canadians  take  for  granted.  Same-sex  couples  do  not;  they  are  denied  access 
to  this  institution  simply  on  the  basis  of  their  sexual  orientation.  ... 

[8]  Historically,  same-sex  equality  litigation  has  focused  on  achieving  equality  in  some  of  the 
most  basic  elements  of  civic  life,  such  as  bereavement  leave,  health  care  benefits,  pensions 
benefits,  spousal  support,  name  changes  and  adoption.  The  question  at  the  heart  of  this  appeal  is 
whether  excluding  same-sex  couples  from  another  of  the  most  basic  elements  of  civic  life  - 
marriage  -  infringes  human  dignity  and  violates  the  Canadian  Constitution. 

B.  Facts 

(1)  The  parties  and  the  events 

[9]  Seven  gay  and  lesbian  couples  (“the  Couples”)  want  to  celebrate  their  love  and  commitment 
to  each  other  by  getting  married  in  civil  ceremonies.  In  this  respect,  they  share  the  same  goal  as 
countless  other  Canadian  couples.  Their  reasons  for  wanting  to  engage  in  a  formal  civil  ceremony 
of  marriage  are  the  same  as  the  reasons  of  heterosexual  couples.  ... 

[10]  The  Couples  applied  for  civil  marriage  licences  from  the  Clerk  of  the  City  of  Toronto.  The 
Clerk  did  not  deny  the  licences  but,  instead,  indicated  that  she  would  apply  to  the  court  for 
directions,  and  hold  the  licences  in  abeyance  in  the  interim.  The  Couples  commenced  their  own 
application.  By  order  dated  August  22,  2000,  Lang  J.  transferred  the  Couples’  application  to  the 
Divisional  Court.  The  Clerk’s  application  was  stayed  on  consent. 

[11]  In  roughly  the  same  time  frame,  the  Metropolitan  Community  Church  of  Toronto 
(“MCCT”),  a  Christian  church  that  solemnizes  marriages  for  its  heterosexual  congregants, 
decided  to  conduct  marriages  for  its  homosexual  members.  Previously,  MCCT  had  felt 
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NOTE:  The  Same-Sex  Marriage  Reference 

In  responding  to  this  series  of  court  decisions  allowing  same-sex  marriage,  the  federal 
government  chose  not  to  immediately  enact  legislation  recognizing  the  legal  capacity  of  same-sex 
couples  to  many  across  the  country.  Instead,  it  decided  to  refer  the  issue  of  the  validity  of  its 
proposed  legislation  to  the  Supreme  Court  of  Canada.  The  operative  sections  of  the  proposed  act 
read  as  follows: 

1 .  Marriage,  for  civil  purposes,  is  the  lawful  union  of  two  persons  to  the  exclusion  of  all  others. 

2.  Nothing  in  this  Act  affects  the  freedom  of  officials  of  religious  groups  to  refuse  to  perform 
marriages  that  are  not  in  accordance  with  their  religious  beliefs. 

The  initial  reference  questions  did  not  ask  the  Court  to  deal  with  the  issue  that  had  been  raised  in 
Halpem,  i.e,,  whether  the  opposite-sex  requirement  was  inconsistent  with  the  Charter.  Accepting 
the  correctness  of  the  ruling  in  Halpem,  the  government  requested  the  Court’s  opinion  first,  as  to 
whether  the  proposed  legislation  was  within  the  exclusive  legislative  authority  of  Parliament, 
second,  as  to  whether  the  proposed  legislation  was  inconsistent  with  the  Charter,  specifically  the 
Charter’s  guarantee  of  freedom  of  religion,  and  third,  whether  the  Charter’s  guarantee  of  freedom 
of  religion  would  protect  religious  officials  from  being  compelled  to  perform  same-sex  marriages 
contrary  to  their  religious  beliefs. 

The  reference  was  originally  expected  to  be  heard  in  April  of  2004,  but  in  January  of  2004,  under 
a  new  Prime  Minister,  an  additional  question  was  added  to  the  reference.  The  new  question  asked 
whether  the  opposite-sex  requirement  for  marriage  was  inconsistent  with  the  Charter — thus 
asking  the  Supreme  Court  of  Canada’s  opinion  on  the  correctness  of  the  legal  rulings  in  Ontario, 
Quebec  and  British  Columbia  which  had  found  the  opposite  sex  requirement  in  violation  of  s.  15 
of  the  Charter.  The  addition  of  the  new  question  resulted  in  a  delay  in  the  judicial  proceedings. 
The  Court  released  its  opinion  in  December  of  2004. 

With  respect  to  Question  1,  it  concluded  that  s.  1  of  the  proposed  act  was  within  the  exclusive 
legislative  competence  of  Parliament,  while  s.  2  was  not  as  it  dealt  with  solemnization  of 
marriage,  a  provincial  responsibility'. 

With  respect  to  Question  2,  it  concluded  that  s.  1  of  the  proposed  act,  which  defined  marriage  as 
the  union  of  two  persons,  was  consistent  with  the  Canadian  Charter  of  Rights  and  Freedoms  and 
did  not  violate  the  freedom  of  religion  of  those  who  opposed  same-sex  marriage. 

With  respect  to  Question  3,  it  concluded  that  the  guarantee  of  freedom  of  religion  in  the  Charter 
affords  religious  officials  protection  against  being  compelled  by  the  state  to  perform  marriages 
between  two  persons  of  the  same  sex  contrary  to  their  religious  beliefs  and  that  any  restrictions  on 
that  right  would  likely  not  withstand  s.  1  scrutiny.  The  Court  also  indicated  that  similar  concerns 
extended  to  the  compelled  use  of  sacred  places. 

In  the  most  controversial  part  of  the  ruling,  the  Court  declined  to  answer  Question  4,  on  the  basis 
that  a  ruling  on  this  issue  would  serve  no  legal  purpose,  given  the  federal  government’s  failure  to 
appeal  the  issue,  its  stated  commitment  to  legalize  same-sex  marriage,  and  the  serious  deleterious 
effects  such  a  ruling  could  have  on  those  who  had  relied  upon  the  finality  of  the  judgments 
allowing  legal  recognition  of  same-sex  relationships  thereby  acquiring  rights  which  were  worthy 
of  protection. 


NOTE:  THE  CIVIL  MARRIAGE  ACT 

Following  the  release  of  the  Supreme  Court  of  Canada’s  opinion  in  the  Reference ,  the  federal 
government  introduced  legislation  providing  for  legal  recognition  of  same-sex  marriage.  After  an 
extremely  difficult  and  contentious  passage  through  both  the  House  of  Commons  and  Senate,  Bill 
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C-38  received  Royal  Assent  and  the  Civil  Marriage  Act ,  S.C.  2005,  c.  33,  came  into  force  on  July 
20,2005. 

The  Act  is  very  short,  with  the  main  body  of  the  legislation,  apart  from  a  lengthy  preamble  and  a 
series  of  consequential  amendments  to  other  federal  laws,  consisting  of  only  four  sections: 

2.  Marriage  —  certain  aspects  of  capacity.  Marriage,  for  civil  puiposes,  is  the  lawful  union  of 
two  persons  to  the  exclusion  of  all  others. 

3.  Religious  officials.  It  is  recognized  that  officials  of  religious  groups  are  free  to  refuse  to 
perform  marriages  that  are  not  in  accordance  with  their  religious  beliefs. 

3.1  Freedom  of  conscience  and  religion  and  expression  of  beliefs.  For  greater  certainty,  no 
person  or  organization  shall  be  deprived  of  any  benefit,  or  be  subject  to  any  obligation  or  sanction, 
under  any  law  of  the  Parliament  of  Canada  solely  by  reason  of  their  exercise,  in  respect  of 
marriage  between  persons  of  the  same  sex,  of  the  freedom  of  conscience  and  religion  guaranteed 
under  the  Canadian  Charter  of  Rights  and  Freedoms  or  the  expression  of  their  beliefs  in  respect  of 
marriage  as  the  union  of  a  man  and  woman  to  the  exclusion  of  all  others  based  on  that  guaranteed 
freedom. 

4.  Marriage  not  void  or  voidable.  For  greater  certainty,  a  marriage  is  not  void  or  voidable  by 
reason  only  that  the  spouses  are  of  the  same  sex. 

Of  the  consequential  amendments,  two  are  of  note: 

•  first,  an  amendment  to  the  Divorce  Act  changing  the  definition  of  “spouse”  from  “a  man 
and  a  woman”  to  “either  of  two  persons”  who  are  married  to  each  other,  thus  allowing 
parties  to  a  same  sex  marriage  to  seek  a  divorce;  and 

•  second,  amendments  to  the  Marriage  (Prohibited  Degrees)  Act  clarifying  the  prohibition 
on  marriage  between  siblings  as  applied  to  same-sex  marriages. 

The  provinces  and  territories  also  enacted  consequential  revisions  to  their  legislation  so  that  all 
references  to  marriage  reflected  that  it  was  no  longer  exclusively  a  relationship  between 
persons  of  the  opposite  sex;  this  included  removal  of  all  references  to  “husband”  and 
“wife.”  In  Ontario  see  the  Spousal  Relationships  Statute  Law  Amendment  Act,  2005,  S.O.  2005, 
c.  5. 

NOTE:  SAME  SEX  MARRIAGE  AND  RELIGIOUS  FREEDOM 

One  issue  that  has  become  the  focus  of  attention  since  the  legalization  of  same-sex  marriage  is  the 
scope  of  the  protection  afforded  to  freedom  of  religion/conscience.  This  issue  is  addressed  in  ss.  3 
and  3.1  of  the  Civil  Marriage  Act  and  also  in  provincial  human  rights  codes  and  legislation 
relating  to  solemnization  of  marriage.  In  Ontario,  for  example,  the  following  subsections  were 
added  to  s.  20  of  the  Marriage  Act  which  deals  with  religious  officials  registered  to  perform 
marriages: 

20.  (6)  Rights  of  Persons  Registered.  A  person  registered  under  this  section  is  not  required  to 
solemnize  a  marriage,  to  allow  a  sacred  place  to  be  used  for  solemnizing  a  marriage  or  for  an 
event  related  to  the  solemnization  of  a  marriage,  or  to  otherwise  assist  in  the  solemnization  of  a 
marriage,  if  to  do  so  would  be  contrary  to, 

(a)  a  person’s  religious  beliefs;  or 

(b)  the  doctrines,  rites,  usages  or  customs  of  the  religious  body  to  which  the  person 
belongs. 

(7)  In  subsection  (6), 

“sacred  place”  includes  a  place  of  worship  and  any  ancillary  or  accessory  facilities. 

The  scope  of  the  protection  afforded  religious  officials  and  organizations  will  undoubtedly  give 
rise  to  some  interpretive  difficulties  (note,  for  example,  a  case  in  B.C.  involving  the  refusal  of  the 
Knights  of  Columbus,  a  Catholic  organization,  to  rent  a  hall  to  a  lesbian  couple  for  their  wedding; 
a  B.C.  human  rights  tribunal  ruled  that  there  was  no  discrimination  because  the  rental  would  have 


170 


been  inconsistent  with  the  organization’s  core  religious  beliefs).  However,  the  more  difficult 
issue,  which  the  Supreme  Court  of  Canada  did  not  address  in  the  Reference  case  and  which  is  not 
addressed  by  the  federal  legislation,  is  the  right  of  a  civil  marriage  commissioner  to  refuse,  for 
religious  reasons,  to  perform  a  same  sex  marriage.  (Ontario  does  not  have  civil  marriage 
commissioners — amendments  to  the  Marriage  Act  providing  for  such  officials  have  not  yet  been 
proclaimed  in  force — but  they  exist  in  many  other  provinces.  In  Ontario,  civil  marriages  are 
performed  by  justices  of  the  peace  and  judges.) 


Dan  Shouldice,  “Refusal  to  Perform  Same-Sex  Marriage  Costs  Sask.  Marriage 

Commissioner  $2500” 

Centre  for  Constitutional  Studies,  July  27,  2009,  available  online  at: 
http://www.law.ualberta.ca/centres/ccs/news/?id=323  (references  omitted) 

A  Saskatchewan  marriage  commissioner  who  refused  to  perform  a  same-sex  marriage  ceremony 
has  lost  his  appeal  of  a  Human  Rights  Tribunal  decision  which  ordered  him  to  pay  $2500  to  one 
of  the  grooms.  Saskatchewan’s  Court  of  Queen’s  Bench  ruled  that,  in  his  capacity  as  a  public 
official,  Orville  Nichol’s  religious  beliefs  do  not  matter  [Nichols  v.  M.J. ,  2009  SKQB  299, 
July  17,  2009] 

Mr.  Nichols,  a  member  of  First  Baptist  Church,  has  been  a  marriage  commissioner  since  his 
retirement  from  the  Regina  Police  Service  in  1983.  In  April  2005,  M.J.  contacted  Nichols  to  ask 
that  he  perform  a  marriage  ceremony  the  next  month.  Nichols  replied  that  he  was  available,  but 
upon  learning  M.J.  intended  to  marry  another  man,  Nichols  said  he  could  not  perform  the 
ceremony  because  of  his  religious  beliefs. 

M.J.  and  his  partner  were  married  on  May  5,  2005  by  a  different  Saskatchewan  marriage 
commissioner. 

The  Saskatchewan  Human  Rights  Tribunal  ruled  Nichol’s  refusal  to  perform  the  same-sex 
marriage  on  religious  grounds  violated  section  12  of  the  Saskatchewan  Human  Rights  Code , 
which  prohibits  denying  public  services  on  grounds  such  as  sexual  orientation. 

Mr.  Nichols  appealed  this  decision  before  the  Court  of  Queen’s  Bench,  arguing  that  his  “sincere 
and  genuine”  religious  beliefs  should  be  accommodated;  he  was  entitled  to  decline  performance 
of  a  same-sex  marriage  on  religious  grounds;  and  that  his  right  to  freedom  of  religion,  protected 
by  the  Saskatchewan  Human  Rights  Code  and  the  Canadian  Charter  of  Rights  and  Freedoms , 
was  violated  by  compelling  him  to  perform  a  same-sex  marriage. 

Mr.  Nichols  contended  that  “service  seekers  cannot  demand  service  from  a  particular  service 
provider  when  the  provision  of  that  service  is  contrary  to  the  core  of  his  religious  beliefs  and 
those  services  are  readily  available  from  another  service  provider.”  The  court  ruled  that  Nichol’s 
religious  beliefs  could  not  be  accommodated  since  he  was  a  government  actor  providing  a  public 
service,  as  opposed  to  a  private  citizen  whose  beliefs  could  be  accommodated. 

Relying  on  the  Supreme  Court  of  Canada’s  ruling  in  the  Same-Sex  Marriage  Reference,  Nichols 
argued  that  his  Charter  right  to  freedom  of  religion  protected  him  from  “compulsory  celebration 
of  same-sex  marriages.”  The  Supreme  Court  stated: 

[T]he  guarantee  of  religious  freedom  in  s.  2(a)  of  the  Charter  is  broad  enough  to  protect  religious 
officials  from  being  compelled  by  the  state  to  perform  civil  or  religious  same-sex  marriages  that  are 
contrary  to  their  religious  beliefs. 

The  Court  of  Queen’s  Bench  found  that  the  Supreme  Court’s  statement  applied  only  to  religious 
officials,  and  not  government  officials  performing  a  civil  marriage. 
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Mr.  Nichols  further  argued  that  by  applying  the  Oakes  test  under  section  1  of  the  Charter,  the 
infringement  of  his  right  to  freedom  of  religion  could  not  be  justified  as  reasonable  in  a  free  and 
democratic  society.  The  court  concluded,  however,  that  when  Nichols  acted  as  a  marriage 
commissioner  “his  freedom  of  religion  ought  to  be  limited  to  exclude  discrimination  on  the  basis 
of  sexual  orientation.” 

Mr.  Nichols  had  previously  lost  a  separate  Human  Rights  Tribunal  decision  in  which  he  alleged 
his  religious  freedoms  would  be  violated  if  he  was  forced  to  perform  same-sex  marriages.] 

The  Court  of  Queen’s  Bench  decision  maintains  the  status  quo  [in  Saskatchewan]  where  [as  a 
result  of  Justice  Ministry  policy]  marriage  commissioners  may  not  opt-out  of  performing  same- 
sex  marriages  because  of  their  religious  beliefs.  [However]  on  July  3,  2009,  the  Saskatchewan 
government  referred  to  the  provincial  Court  of  Appeal  draft  legislation  which  would  allow 
marriage  commissioners  to  opt-out  on  religious  grounds  while  at  the  same  time  ensuring  that 
there  are  marriage  commissioners  available  to  perform  same-sex  marriages  in  the  province.  ... 

NOTE:  Saskatchewan  (Marriage  Act,  Marriage  Commissioners)  (Re)  2011  SKCA  3, 
90  R.F.L.  (6th)  245 

This  is  the  Saskatchewan  Court  of  Appeal’s  opinion  on  the  reference  referred  to  above.  The  Court 
concluded  that  the  draft  legislation  [which  contained  two  “options”  for  accommodation  of  the 
religious  freedom  of  marriage  commissioners]  violated  s.  15  of  the  Charter  because  it  had  the 
effect  of  discriminating  on  the  basis  of  sexual  orientation.  Only  same-sex  couples  would  be 
exposed  to  the  experience  of  a  marriage  commissioner  refusing  to  marry  them.  The  Court  went  to 
conclude  that  the  violation  of  s.  15  could  not  be  justified  under  s.  1 : 

92  What  then  of  the  salutary  effect  of  the  [Options]!  The  answer  is  straightforward  and  easily 
described.  Both  would  allow  marriage  commissioners  to  avoid  acting  in  situations  which  would 
offend  their  religious  beliefs  -  beliefs  which  are,  no  doubt,  of  very  significant  importance  to  some 
commissioners.  The  Grandfathering  Option  would,  of  course,  extend  this  benefit  only  to  those 
commissioners  appointed  before  November  5,  2004,  while  the  Comprehensive  Option  would  make 
it  available  to  all  commissioners  regardless  of  their  date  of  appointment. 

93  However,  in  considering  the  benefits  of  the  Options ,  it  is  also  important  to  note  that  the 
freedom  of  religion  interests  they  accommodate  do  not  lie  at  the  heart  of  s.  2(a)  of  the  Charter.  In 
other  words,  the  Options  are  concerned  only  with  the  ability  of  marriage  commissioners  to  act  on 
their  beliefs  in  the  world  at  large.  They  do  not  in  any  way  concern  the  freedom  of  commissioners 
to  hold  the  religious  beliefs  they  choose  or  to  worship  as  they  wish.  This  reality  means  the  benefits 
flowing  from  the  Options  are  less  significant  than  they  might  appear  on  the  surface. 

94  I  turn  then  to  the  question  of  deleterious  effects.  Three  points  warrant  emphasis  on  this  front. 
First,  both  [Options]  would  perpetuate  a  brand  of  discrimination  which  our  national  community 
has  only  recently  begun  to  successfully  overcome.  It  would  be  a  significant  step  backward  if, 
having  won  the  difficult  fight  for  the  right  to  same-sex  civil  marriages,  gay  and  lesbian  couples 
could  be  shunned  by  the  very  people  charged  by  the  Province  with  solemnizing  such  unions. 

95  Second,  and  more  concretely,  allowing  marriage  commissioners  to  deny  services  to  gay  and 
lesbian  couples  would  have  genuinely  harmful  impacts.  This  can  be  seen,  for  example,  in  M.J.  v. 
Nichols  (2008),  63  C.H.R.R.  D/145,  where  M.J.  testified  as  follows  about  his  reaction  to  being 
denied  services  by  a  marriage  commissioner: 

It  was  actually  pretty  devastating  ...  So  when  this  happened  I  was  quite  devastated.  I 
rehashed  this  I  don't  know  how  much  when  I  couldn't  sleep  because  I  actually  wound  up 
sleeping  very  little.  I  was  just  crushed  about  it.  I  couldn't  believe  that  as  a  human  being  I 
wasn't  going  to  be  treated  as  a  real  person.  And  everybody  should  be  treated  as  a  real 
person.  ... 

96  Negative  effects  of  this  sort  would  not  be  restricted  to  those  gay  and  lesbian  individuals  who 
are  directly  denied  marriage  services.  A  more  generalized  version  of  it  would  obviously  be  felt  by 
the  gay  and  lesbian  community  at  large  and,  indeed,  there  is  no  doubt  it  would  ripple  through 
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friends  and  families  of  gay  and  lesbian  persons  and  the  public  as  a  whole.  Simply  put,  it  is  not  just 
gay  and  lesbian  couples  themselves  who  would  be  hurt  or  offended  by  the  notion  that  a 
governmental  official  can  deny  services  to  same-sex  couples.  Many  members  of  the  public  would 
also  be  negatively  affected  by  the  idea. 

97  The  third,  and  in  some  ways  most  important  deleterious  effect  of  the  [Options],  is  that  both 
would  undermine  a  deeply  entrenched  and  fundamentally  important  aspect  of  our  system  of 
government.  In  our  tradition,  the  apparatus  of  the  state  serves  everyone  equally  without  providing 
better,  poorer  or  different  services  to  one  individual  compared  to  another  by  making  distinctions 
on  the  basis  of  factors  like  race,  religion  or  gender.  The  proud  tradition  of  individual  public 
officeholders  is  very  much  imbued  with  this  notion.  Persons  who  voluntarily  choose  to  assume  an 
office,  like  that  of  marriage  commissioner,  cannot  expect  to  directly  shape  the  office's  intersection 
with  the  public  so  as  to  make  it  conform  with  their  personal  religious  or  other  beliefs.  Any  idea  of 
this  sort  would  sit  uneasily  with  the  principle  of  the  rule  of  law  to  the  effect  that  "the  law  is 
supreme  over  officials  of  the  government  as  well  as  private  individuals,  and  thereby  preclusive  of 
the  influence  of  arbitrary  power."  See:  Reference  re:  Manitoba  Language  Rights,  [1985]  1  S.C.R. 
721  at  p.  748;  Reference  re  Secession  of  Quebec,  [1998]  2  S.C.R.  217  at  para.  71. 

98  Marriage  commissioners  do  not  act  as  private  citizens  when  they  discharge  their  official 
duties.  Rather,  they  serve  as  agents  of  the  Province  and  act  on  its  behalf  and  its  behalf  only. 
Accordingly,  a  system  that  would  make  marriage  services  available  according  to  the  personal 
religious  beliefs  of  commissioners  is  highly  problematic.  It  would  undercut  the  basic  principle  that 
governmental  services  must  be  provided  on  an  impartial  and  non-discriminatory  basis. 


NOTE:  Foreign  Recognition  of  Same  Sex  Marriages 

Same-sex  marriages  entered  into  in  Canada  (or  other  jurisdictions  where  same-sex  marriages  can 
be  legally  performed)  will  not  necessarily  be  recognized  as  valid  marriages  in  other  countries 
which  do  not  allow  same-sex  marriage.  Under  the  applicable  conflict  of  laws  rules  in  some 
jurisdictions,  including  Canada  and  England,  the  essential  validity  of  a  marriage  is  generally 
governed  by  the  law  of  the  parties’  pre-marital  domicile.  In  other  jurisdictions,  such  as  the  U.S., 
the  basic  starting  point  under  their  conflict  of  laws  rules  is  that  the  law  of  the  place  of  celebration 
determines  both  the  formal  and  essential  validity  of  the  marriage,  but  there  is  a  public  policy 
exception  which  is  often  drawn  on  in  cases  of  same-sex  marriages.  The  result  is  that  a  same  sex 
couple  who  reside  in  a  jurisdiction  that  does  not  recognize  same  sex  marriage  and  who  come  to 
Canada  to  be  married  may  not  have  their  marriage  recognized  in  their  home  jurisdiction.  Even 
same  sex  couples  who  were  domiciled  in  Canada  at  the  time  of  their  marriage  may  encounter 
difficulties  having  their  marriage  recognized  in  other  countries  because  of  a  public  policy 
exception  to  the  general  rules  for  recognition  of  foreign  marriages.  However,  as  the  readings 
below  show,  this  is  an  area  where  the  law  is  both  uncertain  and  very  much  in  flux.  For  further 
reading  see  Jean  Gabriel  Castel  and  Mathew  E.  Castel,  “The  Marriage  and  Divorce  in  Canada  of 
Non-Domiciled  and  Non-Resident  Persons”  (2012)  39  Can.  Fam.  Law  Quarterly  297  and  Brenda 
Cossman,  “Exporting  Same-Sex  Marriage,  Importing  Same-Sex  Divorce”  (2013)  13  Can.  Fam. 
Law  Quarterly  1 . 


“Gay  marriage  gone  wrong  creates  Catch-22:  U.S.  women  took  vows  in  Toronto, 
but  can't  get  divorce  on  either  side  of  the  border” 

Daniel  Dale,  Toronto  Star,  September  23,  2009 

Trapped  in  a  bad  marriage? 

Sorry,  really.  But  you’ve  got  nothing  on  Larissa  Chism  and  Tara  Ranzy,  a  divorce-seeking 
Indiana  couple  doomed  to  live  unhappily  ever  after  and  after  and  after  by  a  legal  Catch-22. 

Chism,  a  psychiatrist,  and  Ranzy,  an  educator,  wed  in  Toronto  in  January  2005.  In  March  of 
this  year,  they  filed  a  divorce  petition. 
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the  laws  of  their  respective  domicile  —  Florida  and  the  United  Kingdom.  As  a  result,  their 
marriage  is  not  legally  valid  under  Canadian  law." 

A  leading  divorce  authority,  Julien  Payne  of  Ottawa,  told  The  Lawyers  Weekly  that, 
notwithstanding  the  public  controversy,  the  Crown's  argument  is  "certainly  consistent  with  the 
general  rules"  of  private  international  law.  "What  the  Department  of  Justice  said  is  not  novel.  It's 
not  a  creation  of  their  imagination  It  reflects  the  law  as  it's  understood  by  basically  everybody 
who  writes  in  the  field.  That's  not  to  say  those  rules  can't  be  changed,  although  any  change  is 
going  to  generate  problems  of  one  kind  or  another." 

The  problem  of  divorce  for  non-resident  same-sex  couples  could  have  been  dealt  with  when 
the  Civil  Marriage  Act  was  passed  in  2005,  he  suggested. 

He  said  the  problems  would  not  have  arisen  in  the  first  place  if  Canada  had  confined  its 
recognition  of  same-sex  marriages  to  persons  domiciled  in  Canada. 

Payne  also  suggested  "it  might  be  somewhat  problematic"  to  create  a  special  rule  under  the 
Divorce  Act  exempting  same-sex  married  couples,  but  not  opposite-sex  couples,  from  the  one- 
year  residency  requirement.  Moreover,  eliminating  the  residency  requirement  could  create  a 
divorce  haven  for  foreigners,  Payne  said. 

McCarthy  said  she  doesn't  anticipate  that.  "I  think  the  amendments  that  we  are  talking  about 
are  about  the  dissolution  of  the  marriage.  I  think  it's  pretty  simple  to  draft  an  amendment,  or  an 
additional  provision,  for  the  Civil  Marriage  Act  that  just  allows  for  dissolution,  but  doesn't 
specifically  allow  for  corollary  relief.  Nobody  is  suggesting  that  this  is  going  to  be  [opening  the 
door  to]  bitter  divorces  involving  custody  disputes  and  property  in  other  countries." 


NOTE:  Bill  C-32,  An  Act  to  Amend  the  Civil  Marriage  Act 

The  federal  government  did  proceed  with  the  amendments  to  the  Civil  Marriage  Act  to  deal  with 
the  ability  of  non-resident  same-sex  couples  to  divorce  in  Canada,  although  the  process  took 
longer  than  anticipated.  The  Civil  Marriage  of  Non-Residents  Act,  SC  2013,  c.  30  (  Bill  C-32) 
was  passed  on  June  21,  2013.  The  Act  amends  the  Civil  Marriage  Act  in  two  ways. 

First,  it  provides  that  all  marriages  performed  in  Canada  between  non-residents,  whether  or  not 
they  are  of  the  same-sex,  that  would  be  valid  if  the  spouses  were  domiciled  in  Canada  are  valid 
for  the  purposes  of  Canadian  law  even  if  one  or  both  of  the  non-residents  did  not,  at  the  time  of 
the  marriage,  have  the  capacity  to  enter  into  it  under  the  law  of  their  respective  state  of  domicile. 

Second,  it  establishes  a  new  divorce  process  that  allows  a  Canadian  court  to  grant  a  divorce  to 
non-resident  spouses  who  reside  in  a  state  where  a  divorce  cannot  be  granted  to  them  because  that 
state  does  not  recognize  the  validity  of  their  marriage.  This  process  is  available  only  to  non¬ 
resident  spouses  who  were  married  in  Canada  and  the  proceedings  must  be  brought  in  the 
province  where  the  marriage  was  performed.  The  extent  and  nature  of  this  divorce  process  were 
the  subject  of  much  debate  that  delayed  the  passage  of  the  legislation.  What  was  ultimately 
passed  was  a  very  limited  divorce  remedy  that  allows  for  divorce  only  on  the  ground  of  one  year 
of  living  separate  and  apart,  that  requires  the  consent  of  both  spouses,  and  that  does  not  allow  for 
ancillary  orders  for  custody  and  access  of  children,  spousal  support  or  child  support.  Some  argued 
that  this  discriminated  against  same-sex  couples  by  providing  what  was  essentially  a  “second 
class”  divorce;  the  opposing  view  was  that  such  orders  would  be  inappropriate  where  parties  had 
no  substantial  connection  to  the  jurisdiction. 


NOTE:  Hincks  v.  Gallardo  2013  ONSC  129  and  the  Legal  Status  of  Civil  Unions 

This  case  involved  two  men  who  formalized  their  relationship  by  entering  into  a  civil  partnership 
in  Britain  in  2009.  At  that  time  Britain  did  not  recognize  same-sex  marriage  but  had  in  2004 
created  the  parallel  institution  of  civil  patnership  that  afforded  same-sex  partners  the  same  rights 
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and  obligations  as  a  civil  marriage.  In  2010  the  parties  relocated  to  Canada.  Their  relationship 
began  to  deteriorate  and  ended  in  2011.  Hincks  then  brought  an  action  in  Ontario  seeking  a 
divorce,  equalization  of  net  family  property  and  spousal  support.  Gallardo  took  the  position  that 
the  parties  were  never  married  because  the  Civil  Partnerships  Act  specifically  stated  that  civil 
partnerships  were  not  marriages  in  Britain.  Hincks  argued  that  civil  patnerships  under  that  act  met 
all  the  statutory  criteria  of  marriage.  Therefore  the  parties  were  married,  the  marriage  could  be 
dissolved,  and  he  could  claim  an  equalization  of  net  family  property  and  spousal  support.  (If  there 
was  no  marriage,  Hincks  would  not  be  able  to  make  a  claim  for  equalization  and  because  their 
cohabitation  was  under  three  years  a  claim  for  spousal  support  would  also  be  precluded.) 

In  a  decision  that  has  generated  much  debate  about  its  correctness,  Mesbur  J.  issued  an  order 
declaring  the  civil  partnership  entered  into  in  Britain  to  be  a  marriage  as  defined  by  our  Civil 
Marriage  Act: 

[81]  The  parties  entered  into  a  civil  partnership  in  the  UK.  They  could  not  choose  to  get  married 
in  the  UK  because  that  country  does  not  permit  same  sex  couples  to  marry.  That  policy  position 
runs  contrary  to  Canadian  public  policy  because  Canadian  law  finds  discrimination  on  the  basis 
of  sexual  orientation  prohibited  under  the  Charter.  Canadian  law  specifically  holds  that  only 
equal  access  to  marriage  for  civil  purposes  would  respect  same  sex  couples'  right  to  equality 
without  discrimination.  Canadian  law  specifically  holds  that  a  civil  union,  as  an  institution  other 
than  marriage,  would  not  offer  same  sex  couples  that  equal  access  and  would  violate  their  human 
dignity,  in  breach  of  the  Charter. 

[82]  Failing  to  recognize  this  UK  civil  partnership  as  a  marriage  would  perpetuate  impermissible 
discrimination,  primarily  because  in  the  UK  these  parties  could  not  marry  because  of  their  sexual 
orientation,  but  had  to  enter  into  a  civil  partnership  instead. 

[83]  Their  union  is  a  lawful  union  under  the  laws  of  the  UK.  Their  union  is  of  two  persons,  to  the 
exclusion  of  all  others.  In  the  simplest  terms  it  meets  the  statutory  definition  of  marriage  in 
Canada.  Because  these  parties  could  not  marry  in  the  UK,  but  had  to  enter  into  a  civil  partnership 
there  instead,  they  have  suffered  discrimination  on  the  basis  of  their  sexual  orientation. 

[84]  In  the  particular  circumstances  of  this  civil  partnership,  where  the  parties  were  denied  the 
choice  to  many  in  the  place  where  the  union  was  celebrated  I  would  perpetuate  impermissible 
discrimination  if  I  failed  to  recognize  their  civil  partnership  as  a  marriage. 
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He  ultimately  found  that  Falk  had  failed  to  prove  he  had  sufficient  legally  recognized 
incapacity,  a  serious  enough  reason,  or  had  even  attempted  to  consummate  the  union. 

“There  is  a  lack  of  evidence  here  as  to  the  Plaintiffs  ‘incapacity’to  consummate, ’’Justice  Lee 
wrote. 

“While  there  appears  to  be  no  medical  reason  behind  the  incapacity,  there  also  does  not 
appear  to  be  any  other  reason  behind  the  Plaintiffs  refusal  or  inability  to  have  sexual  relations 
with  his  wife.” 

The  judge  also  said  a  decision  to  grant  an  annulment  was  not  to  be  taken  lightly,  having  noted 
earlier  that  the  effect  of  such  a  decree  “is  that  the  marriage  is  deemed  never  to  have  existed.” 

“The  decision  as  to  whether  or  not  to  grant  an  annulment  is  a  serious  one  in  law,  in  my 
opinion.  It  would  be  far  too  convenient,  based  on  my  review  of  the  caselaw,  to  grant  an 
annulment  simply  on  the  basis  of  one’s  refusal  or  self-  described  inability  to  consummate  the 
marriage.” 

Citing  the  wishes  of  his  client,  Falk’s  lawyer,  David  Wray  of  Edmonton’s  Heritage  Law 
Office,  declined  to  discuss  details  of  the  case  but  said  the  Falks  are  pursuing  a  divorce,  again  by 
mutual  consent. 


NOTE:  L.  (K.H.)  v.  L.  (G.Q.),  (2003),  231  D.L.R.  (4th)  677  (B.C.C.A.) 

[This  case,  in  which  an  issue  of  annulment  was  taken  to  the  B.C.C.A.,  was  summarized  was 
follows  in  the  D.L.R.  headnote:] 

A  woman,  who  was  a  Canadian  citizen,  married  a  man  shortly  after  he  arrived  in  Canada  as  a 
visitor.  About  two  years  later,  the  woman  brought  an  action  to  have  the  marriage  annulled.  She 
testified  that  she  never  resided  with  the  man  and  that  he  had  disappeared  for  long  periods  of  time, 
reappearing  when  he  needed  her  help  to  stay  in  Canada.  She  stated  that  he  had  rebuffed  all  her 
attempts  at  intimacy  and  that  he  had  claimed  to  be  homosexual.  The  woman’s  sister  testified  that 
she  and  the  woman  had  never  ceased  residing  in  the  home  that  they  shared  with  their  mother.  The 
man,  however,  claimed  that  he  and  the  woman  had  cohabited  in  two  locations  and  had  had  sexual 
intercourse  approximately  60  times. 

The  trial  judge  accepted  the  woman’s  evidence  wherever  it  conflicted  with  that  of  the  man. 
He  granted  a  declaration  of  nullity  on  the  basis  that  the  man  was  incapable  of  consummating  the 
marriage  because  of  an  invincible  aversion  to  sexual  intercourse  with  the  woman.  The  man 
appealed,  arguing  that  there  were  insufficient  facts  to  support  the  judge’s  finding. 

Held,  the  appeal  should  be  dismissed. 

There  was  ample  evidence  from  which  the  trial  judge  could  draw  the  inference  that  the  man’s 
refusal  to  have  any  physical  contact  with  the  woman  was  due  to  an  invincible  aversion  to  sexual 
intercourse  with  her.  The  manipulation  of  the  woman  for  immigration  purposes  explained  why 
the  man  nevertheless  married  her. 


NOTE:  Jo  mil  a  v.  Jomha ,  2010  ABQB  135,  317  D.L.R.  (4th)  65 

[headnote  taken  from  D.L.R.] 

The  applicant  was  a  Sunni  Muslim  who  was  born  in  Lebanon  and  raised  in  Canada.  She  met 
the  respondent  on  a  social  networking  web  site.  He  came  from  a  similar  background.  He  asked 
the  applicant  to  marry  him  and  Kitbe-Al-Kitab  ceremony  [considered  to  be  an  engagement 
ceremony  under  religious  law]  was  held  and  the  marriage  certificate  was  registered  after  the 
ceremony.  The  relationship  between  the  parties  deteriorated.  The  wedding  banquet  that 
traditionally  followed  the  Kitbe-Al-Kitab  never  took  place  and  the  marriage  was  never 
consummated.  The  parties  had  the  Islamic  bond  between  them  severed.  This  was  an  application 
for  annulment  of  the  marriage. 
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Held,  the  application  should  be  granted. 

...  In  the  applicant’s  mind  it  was  impossible  for  the  marriage  to  be  consummated  before  the 
wedding  banquet  or  second  ceremony  took  place.  The  marriage  could  [now]  never  be 
consummated  because  the  religious  bond  between  the  parties  had  been  severed.  The  annulment 
was  granted  based  on  the  applicant’s  belief  about  the  impossibility  of  consummation,  which  was 
akin  to  an  invincible  repugnance  or  psychological  abhorrence  to  the  act  of  consummation. 


QUESTIONS 

How  will  the  requirement  of  capacity  to  consummate  be  applied  to  same-sex  marriages?  Similar 
issues  arise  with  respect  to  the  application  of  the  adultery  ground  for  divorce,  discussed  below  in 
Chapter  III,  Divorce. 

Should  an  action  for  annulment  on  the  basis  of  incapacity  to  consummate  be  abolished?  Does  it 
serve  any  purpose  now  that  divorce  is  so  readily  available? 
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death.  In  the  Age  of  Enlightenment,  the  uniformity  of  monogamous  practice  in  Europe  was 
explained  by  the  climate  of  the  Nordic  countries  and  demographic  conditions  in  Eastern 
nations.... 


NOTE:  Bigamous  and  Polygamous  Relationships 

Under  Canadian  law,  marriage  is  understood  to  be  a  monogamous  relationship.  A  marriage  to  a 
person  already  married  is  void  ab  initio  regardless  of  whether  there  is  a  good  faith  belief  that  the 
first  marriage  had  been  terminated  by  death  or  was  void.  The  relevant  time  for  assessing  the 
validity  of  the  second  marriage  is  at  the  time  of  the  marriage  ceremony.  A  person’s  spouse  is 
presumed  to  be  dead  following  seven  years  without  hearing  from  the  spouse.  However,  if  the 
spouse  who  was  presumed  dead  returns  at  any  time,  the  second  marriage  is  void.  (Most  people  in 
this  situation  would  now  obtain  a  no-fault  divorce  after  a  one-year  separation  rather  than  relying 
upon  the  presumption  of  death.) 

Polygamous  relationships  are  recognized  by  Ontario  family  law  in  one  respect.  By  virtue  of  s. 
1(2)  of  the  Ontario  Family  Law  Act,  a  marriage  that  is,  or  has  at  any  time  been,  polygamous  and 
was  validly  contracted  overseas  is  deemed  to  be  a  marriage  for  the  purposes  of  proceedings  under 
the  Act  -  i.e.,  proceedings  for  division  of  property,  occupation  of  the  matrimonial  home,  support, 
and  dependents’  claims  for  damages  against  third  parties  in  case  of  injury  or  death  of  a  family 
member. 

In  Canada,  in  addition  to  the  family  law  rules  governing  bigamous  and  polygamous  relationships, 
there  are  Criminal  Code  provisions  prohibiting  both  bigamy  and  polygamy: 

Offences  Against  Conjugal  Rights 

290.  ( 1 )  Bigamy  —  Every  one  commits  bigamy  who 

(a)  in  Canada, 

(i)  being  married,  goes  through  a  form  of  marriage  with  another  person, 

(ii)  knowing  that  another  person  is  married,  goes  through  a  form  of  marriage  with  that 
person,  or 

(iii)  on  the  same  day  or  simultaneously,  goes  through  a  form  of  marriage  with  more  than 
one  person;  or 

(b)  being  a  Canadian  citizen  resident  in  Canada  leaves  Canada  with  intent  to  do  anything 
mentioned  in  subparagraphs  (a)(i)  to  (iii)  and,  pursuant  thereto,  does  outside  Canada 
anything  mentioned  in  those  subparagraphs  in  circumstances  mentioned  therein. 

(2)  Matters  of  defence  —  No  person  commits  bigamy  by  going  through  a  form  of  marriage  if 

(a)  that  person  in  good  faith  and  on  reasonable  grounds  believes  that  his  spouse  is  dead; 

(b)  the  spouse  of  that  person  has  been  continuously  absent  from  him  for  seven  years 
immediately  preceding  the  time  when  he  goes  through  the  form  of  marriage,  unless  he  knew 
that  his  spouse  was  alive  at  any  time  during  those  seven  years; 

(c)  that  person  has  been  divorced  from  the  bond  of  the  first  marriage;  or 

(d)  the  former  marriage  has  been  declared  void  by  a  court  of  competent  jurisdiction. 

(3)  Incompetency  no  defence  —  Where  a  person  is  alleged  to  have  committed  bigamy,  it  is  not  a 
defence  that  the  parties  would,  if  unmarried,  have  been  incompetent  to  contract  marriage  under  the 
law  of  the  place  where  the  offence  is  alleged  to  have  been  committed. 

(4)  Validity  presumed  —  Every  marriage  or  form  of  marriage  shall,  for  the  purpose  of  this 
section,  be  deemed  to  be  valid  unless  the  accused  establishes  that  it  was  invalid. 

(5)  Act  or  omission  by  accused  — No  act  or  omission  on  the  part  of  an  accused  who  is  charged 
with  bigamy  invalidates  a  marriage  or  form  of  marriage  that  is  otherwise  valid. 

291.  (1)  Punishment  —  Every  one  who  commits  bigamy  is  guilty  of  an  indictable  offence  and 
liable  to  imprisonment  for  a  term  not  exceeding  five  years. 

293.(1)  Polygamy  —  Every  one  who 
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(a)  practises  or  enters  into  or  in  any  manner  agrees  or  consents  to  practise  or  enter  into 

(i)  any  form  of  polygamy,  or 

(ii)  any  kind  of  conjugal  union  with  more  than  one  person  at  the  same  time,  whether  or 
not  it  is  by  law  recognized  as  a  binding  form  of  marriage,  or 

(b)  celebrates,  assists  or  is  a  party  to  a  rite,  ceremony,  contract  or  consent  that  purports  to 
sanction  a  relationship  mentioned  in  subparagraph  (a)(i)  or  (ii), 

is  guilty  of  an  indictable  offence  and  liable  to  imprisonment  for  a  term  not  exceeding  five  years. 

(2)  Evidence  in  case  of  polygamy  — -  Where  an  accused  is  charged  with  an  offence  under  this 
section,  no  averment  or  proof  of  the  method  by  which  the  alleged  relationship  was  entered  into, 
agreed  to  or  consented  to  is  necessary  in  the  indictment  or  on  the  trial  of  the  accused,  nor  is  it 
necessary  on  the  trial  to  prove  that  the  persons  who  are  alleged  to  have  entered  into  the 
relationship  had  or  intended  to  have  sexual  intercourse. 

Monogamy  is  not  an  essential  feature  of  marriage  in  all  cultures.  Polygamy  has  traditionally  been 
practiced  or  accepted  in  some  religious  and  cultural  groups  from  Africa,  Asia,  and  the  Middle 
East,  as  well  as  fundamentalist  Mormons.  Islamic  law  sanctions  polygamy  in  certain 
circumstances.  The  concept  of  marriage  which  is  embodied  in  Canadian  law  and  that  of  most 
other  western  countries  owes  its  origins  to  Romano-Christian  beliefs  about  marriage  as  a 
monogamous  and  life-long  commitment.  Some  argue  that  the  values  which  originally  supported 
our  concept  of  monogamous  marriage  may  no  longer  be  widely  accepted  in  a  liberal,  multi¬ 
cultural  society.  Others  argue  new  justifications  for  monogamy  grounded  in  values  of  gender 
equality  reflected  in  international  human  rights  documents.  For  example,  the  1981  U.N. 
Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women  (CEDAW)which 
commits  signatories  to  eliminating  gender  discrimination  in  marriage  and  family  life  and  to 
ensuring  the  equal  rights  of  men  and  women  therein.  Although  the  Convention,  to  which  Canada 
is  a  signatory,  does  not  explicitly  refer  to  polygamy,  the  UN  Committee  that  monitors  the 
implementation  of  the  Convention  has  consistently  inveighed  against  polygamy,  and  in  1992 
issued  a  General  Recommendation  that  included  the  following: 

Polygamous  marriage  contravenes  a  woman’s  right  to  equality  with  men,  and  can  have  such 
serious  emotional  and  financial  consequences  for  her  and  her  dependants  that  such  marriages 
ought  to  be  discouraged  and  prohibited.  The  Committee  notes  with  concern  that  some  States 
parties,  whose  constitutions  guarantee  equal  rights,  permit  polygamous  marriage  in  accordance 
with  personal  or  customary  law.  This  violates  the  constitutional  rights  of  women,  and  breaches  the 
provisions  of  article  5(a)  of  the  Convention. 

Australia  struggled  with  these  issues  in  the  1990s.  In  1992,  the  Australian  Law  Reform 
Commission  released  Multiculturalism  and  the  Law  [ALRC  Report  No.  57,  (1992)  Australian 
Government  Publishing  Service,  Canberra]  a  report  commissioned  in  light  of  the  Australian 
government’s  1989  official  policy  on  multiculturalism.  One  of  the  policy’s  objectives  was  “to 
promote  equality  before  the  law  by  systematically  examining  the  implicit  cultural  assumptions  of 
the  law  and  the  legal  system  to  identify  the  manner  in  which  they  may  unintentionally  act  to 
disadvantage  certain  groups  of  Australians’.  In  its  Report,  the  Commission  stated  (at  66-67): 

Families  play  a  central  role  in  the  development  of  a  person’s  cultural  identity  and  the  transmission 
of  culture,  language  and  social  values.  ...  Because  of  the  important  roles  families  have,  the  impact 
of  law  and  policy  on  the  family  is  of  special  significance  in  a  multicultural  society.  Laws  and 
policies  based  on  one  view  or  one  set  of  assumptions  about  family  relationships  which  do  not  take 
into  account  the  diversity  of  family  arrangements  in  Australian  society  may  impact  harshly  on 
communities  or  individuals  whose  family  relationships  are  differently  defined. 

The  basic  principle  that  the  Commission  set  for  itself  was  that  the  law  should  not  inhibit  the 
formation  of  family  relationships,  but  should,  “so  far  as  possible,  respect  and  protect  the 
relationships  that  people  choose  for  themselves”  (at  90). 

The  Commission  considered  whether,  consistently  with  its  general  approach  to  family  law  in  a 
multicultural  society,  the  law  should  recognize  as  valid  a  “marriage”  entered  into  in  Australia  that 
would  be  polygamous  and,  if  so,  whether  such  a  marriage  should  be  recognized  as  valid  for  all 
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purposes  or  only  for  limited  purposes.  A  significant  minority  of  Australians  belong  to  religious  or 
cultural  groups  which  traditionally  accepted  polygamy.  For  example,  certain  Aboriginal  peoples 
practice  polygamy  and  polygamy  is  accepted  within  Islam,  although  the  extent  of  this  practice 
varies  significantly  between  countries.  In  addition,  the  Commission  recognized  that  failing  to 
recognize  polygamous  marriages  highlights  the  inconsistencies  in  the  present  law  of  many 
western  countries,  which  allow:  1)  a  person  to  marry  as  many  times  as  he  or  she  wishes  as  long  as 
the  earlier  relationship  is  terminated;  2)  a  person  who  is  married  to  be  simultaneously  in  a 
marriage-like  relationship  with  another  person  and  to  have  children  with  more  than  one  partner 
and  3)  a  person  who  is  not  married  to  have  a  marriage-like  relationship  with  more  than  one 
partner.  Moreover,  the  law  attaches  some  of  the  incidents  of  marriage  to  the  second  relationship. 

In  the  end,  the  Commission’s  Report  recommended  that  polygamous  marriages  should  not  be 
recognized  as  valid  marriages  at  all.  The  Report  stated  that  there  was  very  little  support  in  the 
Australian  community  for  the  recognition  of  polygamous  marriages,  and  that  such  recognition 
would  compromise  Australia’s  commitment  to  gender  equality.  The  Commission  stated: 

In  most  societies  where  [polygamy]  is  permitted,  men,  but  not  women,  have  the  right  to  take  more 
than  one  spouse.  Unless  the  right  to  take  more  than  one  spouse  applied  equally  to  men  and 
women,  polygamy  would  clearly  offend  the  principles  of  sexual  equality  which  underlie 
Australian  law.  [ALRC,  Multiculturalism:  Family  Law  (1991)  Discussion  Paper  No.  46  at  27-28] 


“Polygamous  spouses  covered  under  B.C.  family  legislation,  judge  holds” 

The  Lawyer’s  Weekly,  November  1,  1991 

VANCOUVER — Polygamous  spouses  are  covered  by  the  B.C.  Family  Relations  Act,  a 
Provincial  Court  judge  here  has  ruled. 

The  decision  is  believed  to  be  the  first  pronouncement  in  the  country  on  polygamous 
marriages. 

In  an  oral  judgment  handed  down  in  August,  Judge  Jane  Auxier  held  that  parries  to  a 
polygamous  relationship  are  included  in  the  definition  of  “spouse”  in  the  provincial  legislation. 

The  judge  found  that  Parsini  Basi  was  entitled  to  spousal  support  from  her  live-in  companion 
of  10  years,  Gurmail  Dhaliwal,  even  though  Mr.  Dhaliwal  was  legally  married  to  and  lived  with 
Ms.  Basi’s  sister  at  the  same  time. 

Judge  Auxier  rejected  arguments  from  the  lawyer  for  Mr.  Dhaliwal  that  the  bigamy  sections 
of  the  Criminal  Code  prohibited  the  Family  Relations  Act  from  applying  to  multiple  spouses. 

“Ours  is  a  multi-cultural  society  and  I  think  we  can  expect  to  see  different  living 
arrangements,”  she  said. 

John  Noble  of  Vancouver’s  Young  Noble  and  Wirsig  represented  Ms.  Basi. 

He  told  The  Lawyers  Weekly  Mr.  Dhaliwal  was  married  with  three  children  when  his  sister- 
in-law  arrived  from  India  and  moved  in  with  him. 

Ms.  Basi  subsequently  bore  two  children  fathered  by  her  brother-in-law. 

Mr.  Dhaliwal  worked  in  a  foundry  while  his  legal  wife  worked  night  shift  in  a  bakery  and  Ms. 
Basi  looked  after  the  family. 

The  relationship  continued  for  10  years  until  February  of  this  year  when  Ms.  Basi  left  with 
her  two  children. 

A  June  1991  application  for  child  support  was  granted  without  any  problems  because  there 
was  no  question  Mr.  Dhaliwal  was  the  father  of  the  children. 

However,  when  it  came  to  spousal  support,  Judge  Auxier  said  she  first  had  to  deal  with  the 
threshold  question  of  whether  the  court  had  jurisdiction  over  polygamous  relationships. 

For  the  purposes  of  maintenance  applications,  the  Family  Relations  Act  defines  “spouse”  as 
an  unmarried  couple  who  have  lived  together  for  at  least  two  years. 


189 


Counsel  for  Mr.  Dhaliwal,  Vancouver  sole  practitioner  Patricia  Yaremovich,  submitted  the 
definition  referred  only  to  the  singular  and  should  be  interpreted  in  such  a  way  that  a  man  can 
only  be  a  husband  to  one  woman  at  a  time. 

Mr.  Noble,  however,  pointed  out  that  the  purpose  of  the  statute  was  to  extend  support  to  all 
wives  and  not  just  legal  wives  so  as  to  ensure  that  a  woman  who  has  relied  on  a  relationship  for 
financial  security  does  nor  suddenly  find  herself  without  monetary  support  when  the  relationship 
ends. 

Noting  Ms.  Basi  had  lived  with  Mr.  Dhaliwal  for  10  years,  had  two  children  by  him  and  had 
not  worked  outside  the  home,  Judge  Auxier  ruled  the  woman  fits  within  the  wrong  this  Act  was 
meant  to  correct. 

According  to  Mr.  Noble,  the  ruling,  which  has  not  been  appealed,  means  the  Family 
Relations  Act  must  be  interpreted  to  include  multiple  spouses. 

“You  can  end  up  with  obligations  to  pay  spousal  maintenance  to  a  plurality  of  wives  or  a 
plurality  of  husbands.” 

He  explained  that  the  whole  point  of  the  Act  is  to  ensure  you  do  not  have  a  spouse  who  “is 
led  down  the  garden  path  for  10  years  taking  care  of  the  house,  not  learning  English  or  educating 
himself  or  herself,  nor  learning  a  trade  because  they  are  led  to  believe  they  have  got  some  security 
[in  the  relationship].” 

Mr  Noble  added  that  while  there  was  no  evidence  on  this  point,  he  understands  the  living 
arrangement  of  Mr.  and  Mrs.  Dhaliwal  and  Ms.  Basi  is  “less  rare”  in  Sikh  society  than  it  is  in  the 
Anglo-Saxon  culture. 

“If  we  are  going  to  call  ourselves  a  multi-cultural  society  we  should  not  allow  something  that 
an  Anglo-Saxon  society  would  frown  upon  to  prevent  people  from  taking  advantage  of  the  law,” 
he  said. 


NOTE:  THE  B.C.  “POLYGAMY  REFERENCE” 

In  Canada,  the  constitutionality'  of  s.  293  of  the  Criminal  Code  has  been  questioned  for  many 
years.  The  issue  was  sent  by  way  of  reference  to  the  B.C.  Supreme  Court,  which  released  its 
decision  in  November  of  201 1 :  Reference  re:  Section  293  of  the  Criminal  Code  of  Canada ,  201 1 
BCSC  1588 — often  referred  to  simply  as  the  Polygamy  Reference.  The  reference  case  was 
proceeded  by  a  criminal  prosecution  against  two  religious  leaders  of  a  fundamentalist  Mormon 
sect  in  southwestern  British  Columbia  (“Bountiful”)  that  practices  polygamy.  After  the  criminal 
prosecution  was  dismissed  on  procedural  grounds,  B.C.’s  Attorney  General  referred  two 
questions  relating  to  the  constitutionality  and  interpretation  of  s.  293  to  the  Supreme  Court  of 
British  Columbia: 

a)  Is  section  293  of  the  Criminal  Code  of  Canada  consistent  with  the  Canadian  Charter 
of  Rights  and  Freedoms ?  If  not,  in  what  particular  or  particulars  and  to  what  extent? 

b)  What  are  the  necessary  elements  of  the  offence  in  section  293  of  the  Criminal  Code  of 
Canada ?  Without  limiting  this  question,  does  section  293  require  that  the  polygamy  or 
conjugal  union  in  question  involved  a  minor,  or  occurred  in  a  context  of  dependence, 
exploitation,  abuse  of  authority,  a  gross  imbalance  of  power,  or  undue  influence? 

The  parties  and  their  arguments  are  summarized  as  follows  in  the  headnote  to  the  case: 
“The  federal  and  provincial  Crowns  and  other  interested  parties  argued  in  favour  of  the 
provision's  constitutionality.  The  Civil  Liberties  Association,  the  Canadian  Association  for  Free 
Expression,  the  Polyamory  Advocacy  Association  and  the  Fundamentalist  Church  of  Jesus  Christ 
of  Latter  Day  Saints  challenged  the  constitutionality  of  s.  293.  The  Crown  submitted  that  s.  293 
was  consistent  with  the  Charter,  as  the  practice  of  polygamy  raised  an  inherent  and  reasoned 
apprehension  of  harm  to  women,  children,  society  and  the  institution  of  monogamous  marriage. 
The  Crown's  alternative  position  was  that  any  infringement  of  Charter  rights  by  the  provision  was 
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demonstrably  justified  in  a  free  and  democratic  society.  The  challengers  submitted  that  the 
provision  was  a  product  of  anti-Mormon  sentiment  and  constituted  an  unacceptable  intrusion 
upon  the  freedoms  of  religion,  expression,  association  and  equality  as  protected  by  the  Charter. 
They  argued  that  those  infringements  were  not  justified  under  s.  1  of  the  Charter.  The  challengers 
submitted  that  polygamy  was  not  harmful  per  se,  as  the  apprehended  harm  was  contingent  upon 
factors  related  to  a  particular  relationship  or  community. 

Justice  Bauman  upheld  the  constitutionality  of  s.  293,  finding  that  any  Charter  infringements  of 
freedom  of  religion  could  be  justified  under  s.  1  given  the  reasoned  apprehension  of  harms  arising 
from  polygamy.  The  only  constitutional  flaw  found  by  Justice  Bauman  was  the  overbreadth  of  the 
statue  in  exposing  young  persons  to  criminal  prosecution.  To  the  limited  extent  that  the  provision 
included  children  between  the  ages  of  12  and  17  who  married  into  polygamy,  it  was  found  to 
inconsistent  with  s.  7  of  the  Charter.  In  respect  of  the  second  question,  Justice  Bauman  found  that 
the  necessary  elements  of  the  offence  in  s.  293  did  not  require  that  the  polygamy  or  conjugal 
union  in  question  have  involved  a  minor  or  occurred  in  a  context  of  dependence,  exploitation, 
abuse  of  authority,  a  gross  imbalance  of  power  or  undue  influence.  However,  despite  the  broad 
wording  of  s.  293  in  referring  to  “every  one  who  practices  or  enters  into  ...  any  form  of  conjugal 
union  with  more  than  one  person  at  a  time”  he  concluded  that  the  legislative  intention  was  to 
protect  the  institution  of  marriage  and  thus  that  the  provision  was  only  intended  to  apply  to  those 
conjugal  relationships  that  were  marriage-like  in  the  sense  of  involving  a  sanctioning  of  some 
formality  [i.e.  a  rite  or  ceremony]  connoting  community  recognition  and  approval.  Thus  the 
majority  of  multiple  partner  polyamorous  relationships  would  be  excluded  from  the  scope  of  the 
criminal  prohibition. 


Reference  re:  Section  293  of  the  Criminal  Code  of  Canada 

2011  BCSC  1588,  [201 1]  B.C.J.  No.  2211 


BAUMAN  CJBC: 

I.  INTRODUCTION 

[1]  By  s.  293  of  the  Criminal  Code  of  Canada,  R.S.C.  1985,  c.  C-46,  (initially  in  1890  and 
periodically  since  then  in  successive  revisions  to  the  Code),  Parliament  has  prohibited  the  practice 
of  polygamy.  British  Columbia  asks  this  Court  to  declare  whether  this  prohibition  is  consistent 
with  the  freedoms  guaranteed  to  all  Canadians  by  the  Canadian  Charter  of  Rights  and  Freedoms, 
Part  1  of  the  Constitution  Act,  1982,  being  Schedule  B  to  the  Canada  Act,  1982  (U.K.),  1982,  c. 
1 1  [Charter], 

[2]  Mr.  Justice  Binnie,  in  extra-judicial  comments  (Kirk  Makin,  “An  Insider’s  Glimpse  at  a  Court 
in  Transition”,  The  Globe  and  Mail,  24  September  2011),  has  suggested  that  the  direction  of  any 
constitutional  inquiry  depends  much  upon  how  the  good  advocate,  the  good  judge,  the  good 
appellate  panel  (and  so  on)  characterizes  the  essential  issue  before  the  Court.  Here,  the  Attorney 
General  for  British  Columbia  has  said  in  opening  that  the  case  against  polygamy  is  all  about 
harm.  Absent  harm,  that  party  accepted  that  s.  293  would  not  survive  scrutiny  under  the  Charter. 

[3]  The  challengers,  led  by  the  Amicus  Curiae,  counter  (primarily)  that  this  case  is  about  a  wholly 
unacceptable  intrusion  by  the  State  into  the  most  basic  of  rights  guaranteed  by  the  Charter  -  the 
freedom  to  practice  one’s  religion,  and  to  associate  in  family  units  with  those  whom  one  chooses. 

[4]  Which  characterization  shoulders  the  burden  of  persuasion  here?  As  Binnie  J.  said,  the  answer 
largely  dictates  the  direction  of  the  analysis. 

[5]  I  have  concluded  that  this  case  is  essentially  about  harm;  more  specifically,  Parliament’s 
reasoned  apprehension  of  harm  arising  out  of  the  practice  of  polygamy.  This  includes  harm  to 
women,  to  children,  to  society  and  to  the  institution  of  monogamous  marriage. 
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(f)  Age  Requirements  for  a  Valid  Marriage 

The  age  at  which  a  person  can  validly  many  is  a  matter  within  federal  jurisdiction  under  s.  91(26) 
of  the  Constitution  Act,  1867.  However,  federal  inaction  in  this  area  has  prompted  the  provinces 
to  attempt  to  fill  the  void. 

Federal  legislation  applicable  to  Ontario,  the  Annulment  of  Marriages  Act  (Ontario),  R.S.C. 
1970,  c.  A- 14,  incorporates  by  reference,  the  common  law  of  England  relating  to  the  annulment 
of  marriage,  as  tire  law  stood  in  1870.  According  to  the  law  at  that  time,  the  marriage  of  a  child  of 
less  than  seven  years  of  age  is  void  ab  initio.  The  marriage  of  a  male  older  than  seven  years  but 
younger  than  14  years,  or  a  female  older  than  seven  but  younger  than  12  years  is  voidable  at  the 
instance  of  the  underage  party.  A  marriage  where  either  or  both  parties  were  under  age  becomes 
valid  if  they  continue  to  cohabit  in  a  marital  relationship  after  reaching  the  age  of  capacity.  See 
Legebokoff  v.  Legebokojf  (1982),  28  R.F.L.  (2d)  212  (B.C.S..C.). 

However,  provincial  legislation  governing  the  issuance  of  marriage  license  effectively  makes 
the  age  at  which  a  person  may  marry  higher  than  that  at  common  law.  Under  the  Marriage  Act 
(Ontario),  R.S.O.  1990,  c.  M-3,  a  person  must  be  18  years  old  before  he  or  she  can  obtain  a 
marriage  license.  Section  5  of  the  Act  provides  that  a  person  between  16  and  18  years  may  obtain 
a  marriage  license  with  parental  consent.  Section  6  provides  that  where  such  consent  is  not 
available  or  is  unreasonably  or  arbitrarily  withheld,  the  person  in  respect  of  whose  marriage  the 
consent  is  required  may  apply  to  a  court  for  an  order  dispensing  with  consent. 

(g)  Prohibited  Degrees  of  Consanguinity  and  Affinity 

Persons  related  too  closely  by  consanguinity  (relationships  of  blood)  and  affinity 
(relationships  of  marriage)  are  prohibited  from  marrying.  The  prohibited  degrees  of  consanguinity 
and  affinity  at  common  law  were  set  out  in  Archbishop  Parker’s  Table  of  1563,  as  reproduced  in 
the  Book  of  Common  Prayer  of  the  Church  of  England.  This  list  of  prohibited  degrees  was 
incorporated  into  Ontario  law  through  federal  legislation,  the  Annulment  of  Marriages  Act 
(Ontario),  R.S.C.  1970.  This  list  was  amended  by  the  Marriage  Act,  R.S.C. ,  1970,  which 
removed  the  following  prohibitions:  wife’s  sister,  wife’s  niece,  husband’s  brother,  and  husband’s 
nephew.  The  list  of  prohibited  degrees  as  it  stood  after  the  1970  reforms  was  set  out  as  follows  in 
Form  1  under  the  Ontario  Marriage  Act : 

Degrees  of  affinity  and  consanguinity  which,  under  the  statutes  in  that  behalf,  bar  the  lawful 
solemnization  of  marriage. 

A  man  may  not  marry  his  A  woman  may  not  marry  her 


1.  Grandmother 

2.  Grandfather’s  wife 

3.  Wife’s  grandmother 

4.  Aunt 

5.  Wife’s  aunt 

6.  Mother 

7.  Step  mother 

8.  Wife’s  mother 

9.  Daughter 

10.  Wife’s  daughter 

11.  Son’s  wife 

12.  Sister 

13.  Granddaughter 

14.  Grandson’s  wife 

15.  Wife’s  granddaughter 

16.  Niece 

17.  Nephew’s  wife 


1.  Grandfather 

2.  Grandmother’s  husband 

3.  Husband’s  grandfather 

4.  Uncle 

5.  Husband’s  uncle 

6.  Father 

7.  Step  father 

8.  Husband’s  father 

9.  Son 

10.  Husband’s  son 

11.  Daughter’s  husband 

12.  Brother 

13.  Grandson 

14.  Granddaughter’s  husband 

15.  Husband’s  grandson 

16.  Nephew 

17.  Niece’s  husband 


The  relationships  set  forth  in  this  table  include  all  such  relationships,  whether  by  the  whole  or  half  blood. 
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Bruce  Ziff  discussed  some  of  the  rationales  underlying  these  prohibited  degrees  of 
consanguinity  and  affinity,  in  “Recent  Developments  in  Canadian  Law:  Marriage  and  Divorce” 
(1986),  18  Ottawa  Law  Review  121,  at  135-136. 

The  traditional  policies  behind  affinal  restrictions,  put  succinctly,  are  the  insulation  of  the  nuclear 
or  extended  family  from  sexual  meddling,  the  promotion  of  marriage  outside  of  the  family  and  the 
preservation  of  perceived  societal  norms  or  Judeo-Christian  religious  beliefs.  Restrictions  based 
on  consanguinity  have  been  supported  on  these  grounds,  but  there  is,  as  well,  the  additional 
concern  that  genetic  and  even  eugenic  defects  are  more  common  in  the  offspring  of  close  blood 
relations.  The  [1970]  amendments  reflect  an  abandonment  of  the  first  cluster  of  reasons, 
presumably  either  because  they  no  longer  reflect  public  policy,  or  because  marriage  prohibitions 
are  seen  as  ineffective  vehicles  with  which  to  pursue  these  goals.  A  reduction  in  the  restrictions 
based  on  consanguinity  seems  in  accord  with  current  scientific  opinion  that  the  physical  dangers 
are  not  as  significant  as  once  was  thought,  particularly  where  the  blood  relationship  between  the 
parties  is  not  close. 

The  lack  of  justification  for  many  of  the  marriage  restrictions  based  on  affinity  and 
consanguinity  led  to  a  significant  reform  of  the  law  in  1990  with  the  passage  of  legislation,  the 
Marriage  (Prohibited  Degrees)  Act ,  S.C.  1990,  c.  46,  which  reduced  the  list  of  restriction  to  those 
based  on  lineal  relationships  of  consanguinity  and  relationships  of  brother  and  sister.  The 
Hansard  Report  7  June  1990  (third  reading  in  the  Senate)  provides  the  following  statement  about 
the  intention  of  the  legislative  reform: 

In  the  case  of  persons  related  by  blood,  Bill  S-14  reaffirms  the  law  that  persons  may  not  many  if 
they  are  related  lineally  or  if  they  are  brothers  or  sisters,  but  it  otherwise  relaxes  the  law  to  allow 
marriage  between  persons  who  are  related  as  uncle  and  niece  or  as  aunt  and  nephew. 

In  the  case  of  persons  related  by  marriage,  it  clarifies  the  law  by  providing  that  a  person  whose 
marriage  has  been  dissolved  by  divorce  may  many  the  brother  or  sister,  nephew  or  niece,  or  uncle 
or  aunt  of  the  divorced  spouse;  something  that  is  not  now  permitted  under  the  law.  There  would  be 
no  prohibition  against  marriages  involving  step-relationships. 

Note  that  an  amendment  was  made  to  the  original  Bill  providing  that  relationships  of  adopted 
persons  within  the  family  were  to  be  treated  “as  if  they  were  natural  relationships”,  an 
arrangement  consistent  with  provincial  adoption  law  and  policy.  Should  the  legislation  also  have 
included  a  prohibition  on  marriages  between  a  step-parent  and  step-child,  in  cases  where  the  step¬ 
parent  had  assumed  a  parental  role?  Legislation  in  England  does  contain  such  a  restriction. 

The  form  under  the  Ontario  Marriage  Act  setting  out  the  prohibited  degrees  was  changed  to 
reflect  the  new  law: 


Degrees  of  consanguinity  which,  under  the  Marriage  (Prohibited  Degrees)  Act  (Canada),  bar  the  lawful 
solemnization  of  marriage. 


A  man  may  not  marry  his 

1 .  Grandmother 

2.  Mother 

3.  Daughter 

4.  Sister 

5.  Granddaughter 


A  woman  may  not  marry  her 

1.  Grandfather 

2.  Father 

3.  Son 

4.  Brother 

5.  Grandson 


The  relationships  set  forth  in  this  table  include  all  such  relationships,  whether  by  the  whole  or  half  blood  or 
by  order  of  adoption. 

In  2005  as  a  result  of  the  federal  Civil  Marriage  Act,  which  gave  recognition  to  same-sex 
marriage,  the  Marriage  (Prohibited  Degrees)  Act  was  amended  to  clarify  the  operation  of  the 
prohibited  degrees  with  respect  to  marriage  of  siblings  of  the  same  sex.  (The  existing  form  under 
the  Ontario  Marriage  Act  was  repealed  after  these  changes,  no  new  form  was  created  to  replace  it, 
and  finally  in  2009  a  legislative  amendment  repealed  the  requirement  to  have  such  a  form.) 
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“Incest:  an  age-old  taboo” 

BBC  News,  March  12,  2007  at  http://news.bbc.co.Uk/2/hi/eiifope/6424337.stm 

In  2007,  a  German  brother  and  sister  took  their  fight  for  the  right  to  a  sexual  relationship  to  the 
country's  highest  court,  the  BBC  News  website's  Clare  Murphy  looks  at  the  history  of  the  incest 
taboo  and  how  it  is  changing. 

When  Henry  VIII  wanted  to  be  rid  of  Anne  Boleyn,  he  made  sure  she  was  accused  of  one 
particularly  heinous  crime:  sleeping  with  her  brother. 

According  to  the  great  modern  anthropologist  Claude  Levi  Strauss,  the  incest  taboo  has  been 
the  driving  force  of  humankind.  By  forcing  man  to  find  a  mate  outside  the  home,  disparate, 
warring  clans  have  been  brought  together  and  society  has  flourished. 

Others  see  the  abhorrence  for  sleeping  with  relatives  as  having  a  primarily  biological  motive  - 
a  human  instinct  to  prevent  defective  genes  being  passed  down. 

"Society  has  long  relied  on  the  family  unit  as  its  basis,"  says  sociologist  Vikki  Bell.  "That's 
why  it  has  been  so  important  to  keep  family  roles  clear." 

It  is  not  hard  to  see  how  incest  can  make  family  life  very  complicated,  potentially  turning 
brothers  into  fathers  and  mothers  into  sisters. 

Yet  while  most  are  clear  that  sexual  acts  between  a  related  adult  and  child  constitute  abuse 
and  as  such  must  be  punished,  there  is  no  modem  consensus  on  whether  society  has  the  right  to 
ban  consensual  sex  between  siblings,  or  indeed  parent  and  adult  child. 

Too  close  to  attract 

If  Sigmund  Freud  is  to  be  believed,  everyone  would  be  sleeping  with  their  close  relatives 
given  half  a  chance.  Society  had  to  keep  these  deep-seated  desires  in  check,  he  argued. 

No  need,  countered  Finnish  anthropologist  Edward  Westermarck,  who  said  that  if  anything, 
close  association  in  childhood  automatically  created  sexual  aversion  -  in  other  words,  familiarity 
breeds  contempt. 

His  theory  was  tested  in  a  study  of  unrelated  children  growing  up  together  in  an  Israeli 
kibbutz.  Despite  the  parents  being  keen  on  their  children  forming  relationships,  the  children 
themselves  had  no  sexual  interest  in  one  another  as  they  began  to  mature. 

The  theory  was  also  backed  up  by  another  study  in  Taiwan  by  a  US  academic  Arthur  Wolf. 

He  looked  at  two  forms  of  marriage  -  one  in  which  the  two  partners  married  as  adults,  and 
another  in  which  the  wife  was  taken  into  her  future  husband's  household  as  a  young  child, 
growing  up  with  him. 

The  latter  produced  more  adultery,  more  divorces  and  fewer  children  than  the  former.  This, 
he  said,  indicated  closeness  as  children  stifled  rather  than  stimulated  sexual  feelings. 

Locked  up 

But  these  cases,  which  in  any  event  did  not  involve  actual  blood  relatives,  fitted 
uncomfortably  with  the  only  well  documented  case  of  a  society  which  embraced  sibling  incest 
outright  -  that  of  Roman  Egypt. 

For  about  300  years,  a  significant  proportion  of  all  marriages  recorded  were  between  brothers 
and  sisters. 

The  relationships  appear  to  have  been  both  social  and  reproductive. 

But  there  might  have  been  years  between  the  siblings  given  the  high  rate  of  infant  mortality, 
so  sibling  husband  and  wives  may  have  barely  grown  up  together. 

The  phenomenon  of  genetic  sexual  attraction  -  where  siblings  fall  for  each  other  on  meeting 
after  an  estranged  childhood  -  accounts  for  some  of  the  high-profile  incest  cases  of  recent  years. 

In  the  German  case,  Patrick  was  brought  up  in  a  foster  home  while  Susan  remained  with  the 
biological  parents,  meeting  for  the  first  time  when  she  was  16  and  he  23. 

And  in  the  US  case  of  Allen  and  Patricia  Muth,  which  went  to  the  Supreme  Court  in  2005, 
the  sister  was  raised  in  care,  not  meeting  her  brother  until  she  was  1 8. 
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Both  of  them  have  served  prison  sentences  for  incest. 

Biological  risks 

Both  of  these  relationships  have  produced  children  with  special  needs,  although  whether  this 
resulted  from  their  parents'  biological  proximity  is  unclear. 

Some  geneticists  put  the  risk  of  producing  a  disabled  child  as  high  as  50%,  but  this  is  hotly 
debated.  Opponents  of  the  incest  ban  also  argue  there  are  double  standards,  noting  that  no-one 
would  ban  those  with  hereditary  diseases  from  reproducing. 

In  some  countries,  the  law  has  tried  to  take  into  account  the  risks  while  legalising  incest  in 
certain  circumstances.  In  Brazil,  an  uncle  and  niece  may  have  a  relationship  provided  they 
undergo  health  checks. 

In  parts  of  the  US,  first  cousins  may  marry  if  they  are  beyond  reproductive  age  or  ability. 

But  even  in  countries  where  incest  between  adults  is  not  prosecuted,  the  rights  of  both  parents 
and  children  bom  of  incest  are  not  clear  cut. 

France  dropped  incest  from  the  penal  code  under  Napoleon  -  200  years  ago. 

But  siblings  may  not  marry,  and  in  2004,  a  man  who  was  having  a  sexual  relationship  with 
his  half-sister  was  refused  legal  paternity  of  his  own  child. 

In  the  Netherlands  meanwhile,  where  consensual  incest  is  no  longer  prosecuted,  the  legal 
status  of  the  child  born  of  such  a  relationship  is  ambiguous,  according  to  Masha  Antokolskaia,  an 
expert  in  family  law  at  the  Free  University  in  Amsterdam. 

Sweden  is  the  only  country  in  Europe  which  allows  marriage  between  siblings  who  share  a 
parent. 

"In  many  ways  society  no  longer  wants  the  state  to  intervene  in  private  lives  when  it  doesn't 
have  to,"  she  says.  "But  it  is  still  not  prepared  to  grant  incestuous  couples  full  rights." 

There  is  also  debate  over  how  much  laws  affect  behaviour.  Some  even  argue  that  what  is 
proscribed  becomes  all  the  more  attractive. 

Not  according  to  Joachim  Renzikowski,  a  criminal  law  professor  at  Germany's  Halle 
University. 

"I  don't  believe  that  because  incest  is  banned,  there's  a  certain  attraction  about  doing  it,"  he 
says. 

"But  I  doubt  equally  that  getting  rid  of  our  incest  law  will  result  in  any  measurable  increase  in 
cases.  Our  moral  guardians  don't  need  to  get  too  worked  up  about  this." 


“Court  annuls  marriage  between  twins  separated  at  birth” 

Clare  Dyer,  The  Guardian ,  January  12,  2008  at 
http://www.guardian.co.uk/uk/2008/ian/12/uknews4.iriainsection2 

Twins  who  were  separated  at  birth  and  later  married  each  other  without  realising  they  were 
brother  and  sister  have  had  their  marriage  annulled  by  the  high  court’s  family  division,  it  emerged 
yesterday. 

The  pair,  who  were  adopted  by  separate  sets  of  parents,  were  granted  an  annulment  after  a 
high  court  judge  ruled  their  marriage  was  invalid  because  of  their  close  blood  relationship. 

The  identities  of  the  British  brother  and  sister  and  details  of  the  relationship  and  marriage, 
including  how  long  they  were  married  and  how  they  discovered  they  were  siblings,  have  been 
kept  secret.  The  most  likely  route  is  through  tracking  down  their  birth  parents. 

Their  story  was  revealed  to  the  independent  peer  Lord  Alton  in  a  conversation  with  the  high 
court  judge  who  annulled  the  marriage.  The  peer  used  it  to  back  up  a  call  for  children  conceived 
by  donor  insemination  to  be  told  the  circumstances  of  their  conception,  during  a  debate  on  the 
human  fertilisation  and  embryology  bill,  currently  going  through  parliament. 

Alton  first  raised  the  case  in  a  House  of  Lords  debate  on  December  10.  He  said  such  a  case 
was  more  likely  to  occur  with  IVF,  in  which  it  was  legally  possible  to  father  up  to  10  children. 
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Although  a  donor’s  right  to  anonymity  was  abolished  three  years  ago,  there  is  no  obligation  to  tell 
the  resulting  children  how  they  were  conceived. 

“[The  brother  and  sister]  met  later  in  life  and  felt  an  inevitable  attraction,  and  the  judge  had  to 
deal  with  the  consequences  of  the  marriage  that  they  entered  into  and  all  the  issues  of  their 
separation,”  Alton  told  peers.  “I  suspect  that  it  will  be  a  matter  of  litigation  in  the  future  if  we  do 
not  make  information  of  this  kind  available  to  children  who  have  been  donor-conceived.” 

He  said  yesterday  he  was  worried  that  the  biological  identity  of  one  parent  would  not  appear 
on  the  birth  certificate  and  that  there  was  nothing  on  the  certificate  to  let  a  child  know  he  or  she 
had  been  donor-conceived.  “The  state  is  colluding  in  a  deception.  We  are  opening  the  door  to 
more  cases  like  this  one.  One  of  the  most  fundamental  things  of  all  is  to  know  who  you  are.  The 
issue  here  is  about  human  rights.  A  birth  certificate  that  omits  any  mention  of  your  true  origin 
falsifies  your  history  in  a  very  significant  way.” 

He  added:  “Although  you  have  the  right  to  inquire,  there  is  no  duty  on  anybody  to  tell  you 
that  you  are  donor-conceived.  It’s  therefore  possible  for  children  never  to  be  given  that 
information.” 

He  recommended  that  the  genetic  history  of  a  child  should  be  kept  on  the  long  birth 
certificate.  And  donor-conceived  children  should  be  told  about  it  before  18,  preferably  by  about 
the  age  12. 

He  refused  to  reveal  the  identity  of  the  judge  who  granted  the  annulment.  Most  family 
division  judges  are  still  away  from  work  for  the  judicial  vacation  and  a  spokesman  for  the  judicial 
communications  office  said  those  he  had  managed  to  contact  were  unaware  of  the  case. 


(h)  Consent  as  a  Requirement  for  a  Valid  Marriage 

Both  parties  to  a  marriage  must  freely  consent  to  go  through  a  marriage  ceremony  with  each 
other.  If  voluntary  consent  is  not  present,  the  marriage  is  void  ab  initio.  This  voluntary  consent 
may  be  affected  by  lack  of  understanding,  mistake,  duress,  fraud,  or  motive: 

•  Lack  of  understanding.  A  party  to  a  marriage  must  have  the  requisite  capacity  to  understand 
the  basic  nature  of  a  marriage  and  its  obligations.  The  level  of  understanding  required  is  very 
low  and  requires  only  a  basic  appreciation  of  the  roles  of  the  parties  to  the  union.  In  Durham 
v.  Durham  (1885),  10  P.D.  80  at  81-2,  the  Court  held  that  “it  appears  to  me  that  the  contract 
of  marriage  is  a  very  simple  one,  which  does  not  require  a  high  degree  of  intelligence  to 
comprehend.  It  is  an  engagement  between  a  man  and  woman  to  live  together,  and  love  one 
another  as  husband  and  wife,  to  the  exclusion  of  all  others.”  The  courts  have  held  that  the 
appropriate  time  to  determine  whether  a  party  to  a  marriage  had  the  requisite  mental  capacity 
to  marry  is  at  the  time  of  the  ceremony. 

•  Mistake.  In  Iantsis  v.  Popatheodorou ,  [1971]  1  O.R.  245,  [3  R.F.L.  158,  15  D.L.R.  (3d)  53 
(C.A.)  the  Ontario  Court  of  Appeal  held  that  the  only  mistakes  effective  to  invalidate  a 
marriage  are  mistakes  going  to  the  identity  of  the  other  party  or  the  nature  of  the  ceremony.  A 
mistake  as  to  identity  must  concern  the  actual  identity  of  the  person.  A  person  must  believe 
he  or  she  is  marrying  X  when,  in  reality,  he  or  she  is  marrying  Y.  A  mistake  as  to  the 
characteristics  of  a  person,  such  as  his  or  her  wealth,  background,  or  moral  character,  is  not 
sufficient  to  render  consent  defective.  Circumstances  giving  rise  to  a  mistake  as  to  the  nature 
of  the  ceremony  will  be  rare.  Such  a  mistake  may  arise,  for  example,  where  the  language  or 
customs  of  the  jurisdiction  are  not  known  to  one  of  the  parties. 

•  Duress.  In  Buckland  v.  Buckland ,  [1967]  2  All  E.R.  300,  the  Court  held  that  three  factors  are 
required  to  show  duress:  (1)  the  person  must  be  sufficiently  afraid  to  remove  the  element  of 
voluntary  consent  to  the  marriage;  (2)  the  fear  must  be  reasonable  in  light  of  the 
circumstances;  and  (3)  the  fear  must  arise  from  external  circumstances  for  which  the  party  is 
not  himself  or  herself  responsible.  The  threatened  consequences  need  not  be  directed  against 
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the  person  being  urged  to  marry,  but  can  include  others,  for  example,  members  of  that 
person’s  family.  Nor  does  the  pressure  giving  rise  to  duress  need  to  be  exerted  by  the  other 
party  to  the  marriage;  for  example,  pressure  to  marry  could  be  applied  upon  a  party  by  his  or 
her  own  family  or  some  other  external  source. 

•  Motive.  Most  people  who  go  through  a  marriage  ceremony  do  so  with  a  view  to  living 
together  in  a  family  environment.  The  validity  of  a  marriage  has  sometimes  been  questioned 
where  the  parties  marry  for  reasons  other  than  this  socially  accepted  one.  The  most  common 
type  of  “improper  purpose”  marriage  is  an  “immigration  marriage”,  a  marriage  entered  into 
solely  for  the  purpose  of  enabling  one  of  the  parties  to  enter  or  remain  in  a  country  in  which 
he  or  she  otherwise  could  not.  Courts  have  generally  been  reluctant  to  inquire  into  a  person’s 
intention  in  entering  into  marriage.  Whether  a  marriage  is  “real”  or  not  is  too  subjective  a 
matter  to  be  a  test  of  general  application.  In  Iantsis  v.  Papatheodorou,  supra ,  the  Ontario 
Court  of  Appeal  held  that  where  the  parties  understood  they  were  going  through  a  marriage 
ceremony  and  understood  who  they  were  marrying,  the  motive  for  undergoing  the  ceremony 
is  irrelevant.  Case  authorities  have  established  that  “immigration  marriages”  are  not  invalid 
for  that  reason  alone.  (See,  for  example,  Singla  v.  Singla  (1985),  46  R.F.L.  (2d)  235 
(N.S.T.D.).) 

The  materials  that  follow  examine  some  of  these  requirements  in  more  detail. 

(i)  Duress 

One  of  the  situations  giving  rise  to  nullity  actions  based  on  duress  is  parental  pressure.  When 
does  “pressure”  constitute  duress?  When  does  an  arranged  marriage  turn  into  a  “forced” 
marriage? 


S.  (A.)  v.  S.(A.) 

(1988),  15  R.F.L.  (3d)  443  (Ont.  U.F.C.) 

MENDES  DA  COSTA  U.F.C.J.:  -  In  this  case,  the  applicant  is  A.S.  and  the  respondent  is  A.S. 
The  applicant  seeks  the  annulment  of  her  marriage  to  the  respondent  or,  in  the  alternative,  a 
divorce.  [It  appears  that  the  applicant’s  preferred  remedy  was  annulment  even  though  a  divorce 
would  have  been  available  on  the  grounds  of  one  year  of  living  separate  and  apart.]  The 
respondent  did  not  file  an  answer  or  appear  at  the  hearing.  ... 

1 .  The  facts 

The  applicant  was  born  on  9l!l  April  1969.  On  28Ih  February  1986  she  went  through  a  form  of 
marriage  with  the  respondent,  who  had  recently  arrived  in  Canada.  The  marriage  was  celebrated 
at  the  city  hall,  Hamilton,  and  the  certificate  of  marriage  was  filed  as  Ex.  2.  At  this  date,  the 
applicant  was  16  years  of  age.  Her  parents  had  separated,  and  she  was  living  with  her  mother  and 
her  stepfather.  The  consent  of  the  mother  to  the  marriage  was  contained  in  a  certificate  of  consent 
filed  as  Ex.  3. 

Paragraph  8  of  the  application  contains  the  grounds  for  relief  and  comprises  subparas,  (a)  to 
(e).  Subparagraphs  (b),  (c)  and  (d)  read  as  follows: 

(b)  The  applicant  married  the  respondent  after  considerable  pressure  being  applied  against  her 
by  her  natural  mother  and  step-father.  The  applicant  did  not  know  the  respondent  but  was  told  that 
he  would  be  ordered  to  leave  Canada  unless  he  married  a  Canadian  citizen. 

(c)  The  applicant’s  mother  and  step-father  were  to  receive  $500,000  for  arranging  to  have  the 
applicant  marry  the  respondent.  This  was  the  motive  for  their  participation.  The  applicant  was 
particularly  sensitive  to  the  pressure  because  there  was  a  history  of  sexual  abuse  by  the  step-father 
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NOTE:  Duress  and  Arranged  Marriages 

In  Parihar  v.  Bhatti  (1980),  17  R.F.L.  (2d)  289,  the  British  Columbia  Supreme  Court  dismissed 
an  application  to  declare  an  arranged  marriage  invalid  on  the  basis  of  duress.  The  Court  held  at 
219: 

There  are  many  situations  where  families,  or  others,  bring  great  persuasion  upon  a  person  to  enter 
into  marriage.  However,  the  cases  indicate  that  the  duress  sufficient  to  set  aside  the  marriage  must 
be  of  such  a  nature  that  her  powers  of  volition  were  so  affected  that  it  really  was  no  consent. 

In  Singh  v.  Singh  (unreported,  Ont.  U.  Fam.  Ct.,  13  June  1980)  referred  to  in  J.  McLeod, 
Annotation,  Chirayath  v.  Chirayath  (1981),  19  R.F.L.  (2d)  235,  the  court  dismissed  an 
application  for  nullity  on  lack  of  consent.  The  plaintiff  was  induced  to  participate  in  the  ceremony 
on  the  promise  by  the  respondent’s  family  to  provide  material  benefits.  The  negotiations  were 
conducted  by  the  plaintiffs  mother.  The  parties  had  not  met  before  the  marriage  arrangements. 
The  court  held  that  the  conduct  of  the  family  did  not  amount  to  duress. 

As  described  in  the  following  passage,  other  commonwealth  courts  have  taken  a  different 
approach  to  thinking  about  duress  in  the  context  of  arranged  marriages. 

Consent  to  marriage  may  be  vitiated  by  duress.  Historically,  the  criteria  for  this  basis  of 
attack  have  been  quite  strict  and  a  relatively  recent  English  authority  suggested  that 
something  in  the  nature  of  serious  threats  to  life,  liberty  or  health  is  required.  ... 
[Hjowever,  two  Commonwealth  decisions  seem  to  have  lowered  the  duress  threshold  to 
some  extent.  In  the  English  case  of  Hirani  v.  Hirani  a  Hindu  girl,  given  a  parental 
ultimatum  to  follow  through  with  an  arranged  marriage  or  to  leave  the  family  home,  was 
held  to  have  acted  under  such  duress  as  to  destroy  the  reality  of  consent.  This  approach 
softens  the  duress  definition  but  it  has  been  opined  that  “the  fear  of  homelessness  and 
ostracism  in  Hirani  will  be  a  distinguishing  feature  from  cases  where  there  is  no  external 
pressure  but  only  cultural  and  parental  expectations”.  However,  In  the  Marriage  of  S. 
suggests  that  under  Australian  family  law  even  these  more  subtle  forms  of  pressure  may 
vitiate  consent.  There,  a  young  Egyptian  woman  had  glumly  participated  in  an  arranged 
marriage.  She  had  done  so  solely  out  of  love  and  respect  for  her  parents  and  to  avoid  any 
prejudice  to  the  future  material  opportunities  of  her  younger  sisters.  There  were  no  other 
tangible  or  intangible  repercussions  that  would  have  flowed  from  a  refusal  to  marry.  In  a 
thorough  and  well-reasoned  judgment  Watson  S.J.  held  that  duress  creating  a  nullity 
should  be  broad  enough  to  encompass  non-violent  but  controlling  parental  coercion.  In  so 
holding,  he  emphasized  the  need  to  regard  the  coercive  action  from  the  subjective 
vantage  point  of  the  unwilling  bride.  [Bruce  Ziff,  “Recent  Developments  in  Marriage  and 
Divorce”  (1986),  18  Ottawa  Law  Review  2\  at  133-134] 

NOTE:  The  U.K.  Forced  Marriage  Act  (2007) 

An  action  for  nullity  based  on  duress  is  one  remedy  for  forced  marriages.  But  some  countries 
have  concluded  that  forced  marriage  is  such  a  significant  social  problem  that  legislative  action  is 
necessary  to  deter  it  and  protect  victims  and  potential  victims.  In  2007  the  U.K.  enacted  the 
Forced  Marriage  (Civil  Protection)  Act.  The  purpose  of  the  Act  is  to  assist  victims  of  forced 
marriage  or  those  threatened  with  forced  marriage  by  providing  civil  remedies.  Courts  are  given 
the  power  to  make  a  wide  range  of  forced  marriage  protection  orders  to  prevent  a  forced  marriage 
from  occurring  or,  where  a  forced  marriage  has  taken  place,  to  protect  the  victim  and  remove 
them  from  the  situation.  Orders  can,  for  example,  contain  provisions  preventing  a  wedding  from 
going  ahead,  preventing  parents  or  other  parties  from  removing  a  person  from  the  country  in 
order  to  force  them  into  a  marriage  in  another  country,  or  preventing  contact  between  the  victim 
and  family  members.  Courts  can  order  that  passports  be  surrendered.  While  these  are  civil  orders, 
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breaches  may  result  in  arrest  and  civil  contempt  of  court  proceedings,  including  the  possible 
sanction  of  imprisonment. 

The  following  discussion  of  forced  marriage  is  taken  from  a  publication  prepared  by  the  U.K. 
Forced  Marriage  Unit  explaining  the  operation  of  the  legislation: 

A  clear  distinction  must  be  made  between  a  forced  marriage  and  an  arranged  marriage.  In  arranged 
marriages,  the  families  of  both  spouses  take  a  leading  role  in  arranging  the  marriage  but  the  choice 
whether  or  not  to  accept  the  arrangement  remains  with  the  intended  spouses.  In  forced  marriages, 
one  or  both  spouses  do  not  consent  to  the  marriage  and  some  element  of  duress  is  involved. 
Duress  includes  both  physical  and  emotional  pressure.  There  is  no  ‘typical’  victim  of  forced 
marriage.  Victims  can  be  male  or  female,  young  or  old,  some  may  be  disabled,  some  may  have 
young  children  and  some  may  be  spouses  from  overseas.  Victims  often  face  real  challenges  when 
seeking  help  in  these  cases.  They  may  fear  reprisals  from  their  families  and/or  the  wider 
community  if  their  family  or  community  becomes  aware  that  they  have  sought  help.  In  most  cases 
seeking  help  can  put  victims  at  greater  risk  of  harm. 

The  majority  of  cases  of  forced  marriage  reported  to  date  in  the  UK  involve  South  Asian  families. 
This  is  partly  a  reflection  of  the  fact  that  there  is  a  large,  established  South  Asian  population  in  the 
UK.  However,  it  is  clear  that  forced  marriage  is  not  solely  a  South  Asian  problem  and  there  have 
been  cases  involving  families  from  the  Middle  East,  Europe  and  Africa.  Some  forced  marriages 
take  place  in  the  UK  with  no  overseas  element,  while  others  involve  a  partner  coming  from 
overseas  or  a  British  citizen  being  sent  abroad. 

The  British  government  has  plans  to  introduce  new  legislation  in  the  2013-14  legislative  session 
to  strengthen  laws  against  forced  marriage  by  making  the  forcing  of  someone  into  marriage  a 
criminal  offense. 

Canada  has  no  laws  specifically  directed  at  the  problem  of  forced  marriage.  In  Canada  SALCO 
(the  South  Asian  Legal  Clinic)  has  undertaken  a  forced  marriage  project  to  increase  awareness  of 
the  problem  and  to  provide  victims  or  potential  victims  with  information  about  available 
resources  and  remedies:  see 

http://atwork.settlement.org/downloads/atwork/D2  Forced  Marriages.pdf  and 

http://www.forcedmarriages.ca/ 

Should  Canada  enact  a  legislation  providing  for  civil  remedies  for  forced  marriage?  Should  it 
criminalize  forced  marriage? 

“Forced  marriage:  Is  it  a  crime? A  legal  issue  dealt  with  abroad  now  emerges  in 

Canada” 

Cristin  Schmitz,  The  Lawyers  Weekly,  August  3 1,  2012 

Shafilea  Ahmed  drank  bleach  after  her  parents  drugged  her  and  dragged  her  onto  a  plane  to 
Pakistan  where  they  planned  to  marry  her  to  a  much  older  man. 

The  17-year-old's  desperate  ploy  succeeded  in  getting  her  sent  back  home  to  Britain  where 
she  spent  eight  weeks  in  hospital.  Tragically,  it  didn't  save  her  life:  Seven  months  later  Shafilea 
was  dead,  suffocated  by  her  parents,  who  forced  a  plastic  bag  down  her  throat  in  front  of  her 
siblings  as  a  warning  against  them  acquiring  their  sister's  "western"  habits. 

This  month,  a  British  court  jailed  the  Pakistani-born  couple  for  life  for  the  apparent  "honour" 
killing. 

The  horrific  crime  has  put  a  spotlight  on  Britain's  recently  announced  plans  to  make  "forced 
marriage"  a  standalone  crime  —  separate  from  existing  offences  it  may  also  involve. 
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or  photos,  leaving  them  with  slim  evidence  of  a  long  courtship.  Meanwhile,  couples  with  lots  of 
money  can  stage  elaborate  but  phony  wedding  ceremonies  overseas  and  sail  through  the  process. 

Other  than  having  visa  officers  ask  better  questions,  Mr.  Kellogg  doubts  there's  much  Ottawa 
can  do.  ‘It's  impossible  to  know  whether  a  couple  is  in  a  loving  relationship,’  he  said. 

For  those  with  money,  the  relative  speed  with  which  immigrants  are  approved  through 
marriage  makes  fraud  an  attractive  option. 


Fighting  Fraud 

Anyone  who  is  allowed  into  Canada  as  a  spouse  of  a  Canadian  qualifies  for  permanent  residency.  Many 
other  countries  take  a  more  restrictive  approach. 

The  United  States 

Congress  passed  the  Immigration  Marriage  Fraud  Act  in  1986  in  response  to  controversy  over  so-called 
sham  marriages.  For  a  couple  who  have  been  married  less  than  two  years,  the  law  allows  the  status  of 
‘conditional  resident.’  Interviews  are  conducted  after  two  years  and,  if  officials  deem  the  marriage  to  be 
genuine,  the  immigrant  receives  permanent  resident  status. 

Australia 

Immigrants  must  live  with  their  spouses  for  two  years  before  receiving  permanent  partner  visas. 

New  Zealand 

Immigration  New  Zealand's  website  states:  ‘A  partner  will  only  be  granted  residence  if  both  people  in  the 
partnership  have  been  living  together  for  at  least  12  months.’ 

How  big  is  the  problem  of  marriage  fraud  in  Canada? 

Immigration  Minister  Diane  Finley  said  she  was  unable  to  answer  that  question  when  it  was  posed  to  her  in 
writing  by  Toronto-area  Liberal  MP  ROY  CULLEN.  ‘Quantifying  the  rate  of  marriage  fraud  is  difficult  as 
relationships  can  break  down  at  any  time  in  a  marriage,  from  the  date  of  entry  to  Canada  to  several  years 
into  the  marriage,’  the  minister  said.  When  a  New  Democratic  Party  MLA  organized  a  meeting  on  the  issue 
in  Burnaby,  B.C.,  in  2006,  nearly  200  people  filled  a  town  hall.  An  advocacy  group  called  the  Canadian 
Marriage  Fraud  Victims'  Society  estimates  the  number  of  victims  to  be  in  the  thousands. 


NOTE:  Amendment  of  Canadian  Immigration  Regulations;  Conditional  Permanent 
Residence 

Following  the  approach  of  other  jurisdictions,  in  October  of  2012  amendments  were  made  by 
Citizenship  and  Immigration  Canada  (CIC)  to  the  Immigration  and  Refugee  Protection 
Regulations  introducing  a  two  year  period  of  conditional  permanent  resident  status  to  deal  with 
marriage  fraud.  CIC  has  provided  the  following  explanation  of  the  amendments: 

Issue:  The  spousal  sponsorship  process  is  open  to  abuse  when  individuals  enter  into  relationships  of 
convenience  in  order  to  facilitate  entry  into  Canada.  While  firm  figures  on  the  extent  of  relationships  of 
convenience  are  not  available,  out  of  46  300  immigration  applications  for  spouses  and  partners  processed 
in  2010,  approximately  16%  were  refused.  It  is  estimated  that  most  of  these  cases  were  refused  on  the 
basis  of  a  fraudulent  relationship.  Other  countries,  such  as  Australia,  the  United  States  and  the  United 
Kingdom,  employ  a  form  of  conditional  status  period  as  a  deterrent  to  those  who  would  commit  marriage 
fraud.  The  lack  of  a  comparable  conditional  status  measure  to  deter  marriage  fraud  makes  Canada 
vulnerable  to  this  type  of  unlawful  activity. 

Description:  Citizenship  and  Immigration  Canada  (CIC)  proposes  to  introduce  amendments  to  the 
Immigration  and  Refugee  Protection  Regulations  (the  Regulations)  specifying  that  spouses  or  common- 
law  or  conjugal  partners  who  are  in  a  relationship  of  two  years  or  less  with  their  sponsor  and  have  no 
children  in  common  with  their  sponsor  at  the  time  of  sponsorship  application  would  be  subject  to  a  period 
of  conditional  permanent  residence.  The  condition  would  require  the  sponsored  spouse  or  partner  to 
cohabit  in  a  conjugal  relationship  with  their  sponsor  for  a  period  of  two  years  following  receipt  of  their 
permanent  resident  status.  The  sponsored  spouse  or  partner  may  have  accompanying  family  members  or 
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may,  after  their  arrival  in  Canada,  sponsor  members  of  the  family  class  (and  their  accompanying  family 
members).  The  permanent  resident  status  of  these  accompanying  family  members  and  sponsored 
members  of  the  family  class  would  be  contingent  upon  their  sponsor  meeting  the  condition.  Beyond  the 
requirement  that  the  sponsored  spouse  or  partner  satisfy  the  condition,  the  proposed  conditional 
permanent  residence  would  not  differ  from  permanent  residence  in  any  other  way.  Permanent  residence 
could  be  revoked  (leading  to  initiation  of  removal  action)  if  the  condition  is  not  met  during  the  two-year 
conditional  period. 

Given  concerns  about  the  vulnerability  of  spouses  and  partners  who  are  in  abusive  relationships,  the 
proposed  condition  would  cease  to  apply  in  instances  where  there  is  evidence  of  abuse  or  neglect  by  the 
sponsor,  or  of  a  failure  by  the  sponsor  to  protect  from  abuse  or  neglect  by  another  person  related  to  the 
sponsor  (whether  that  person  is  residing  in  the  household  or  not)  during  the  conditional  period.  Evidence 
that  the  sponsored  spouse  or  partner  was  cohabiting  in  a  conjugal  relationship  with  their  sponsor  until  the 
cohabitation  ceased  as  a  result  of  the  abuse  or  neglect  would  also  be  required.  The  exception  would  apply 
in  cases  where  the  abuse  or  neglect  occurred  during  the  conditional  period  and  was  directed  towards  the 
sponsored  spouse  or  partner,  a  child  of  either  the  sponsor  or  the  sponsored  spouse  or  partner,  or  a  person 
related  to  either  the  sponsor  or  the  sponsored  spouse  or  partner  who  was  habitually  residing  in  their 
household. 

The  condition  would  also  cease  to  apply  where  there  is  evidence  that  the  sponsor  has  died  while  the 
sponsored  person  is  still  subject  to  the  condition  and  that  the  sponsored  spouse  or  partner  had  cohabited  in 
a  conjugal  relationship  with  the  sponsor  up  until  the  time  of  the  sponsor’s  death. 

[Regulatory  Impact  Analysis  Statement,  Canada  Gazette ,  Vol.  146,  No.  10,  March  10,  2012] 


“Wife  jailed  for  sham  marriage” 

CBC  News  ,  October  1,  2004  found  at 
http://www.cbc.ca/canada/story/2004/ 1 0/01  /shamwedding  041001  .html 

A  bride  from  India  who  told  her  new  husband  she  married  him  for  his  Canadian  citizenship 
was  sentenced  on  Thursday  to  four  months  in  jail  in  Edmonton  for  communicating  false 
information. 

It  may  be  Canada's  first  successful  prosecution  of  a  marriage  of  convenience,  said  federal 
Crown  prosecutor  Erin  Eacott. 

While  marrying  for  citizenship  may  be  common,  it's  hard  to  prosecute  such  cases  because 
both  spouses  are  usually  in  on  the  sham,  said  Eacott. 

Not  in  this  case. 

In  April  2001,  Satnam  (Sam)  Parmar,  a  38-year-old  drugstore  supervisor,  went  to  India  to 
visit  relatives.  Family  members  there  arranged  for  him  to  meet  Karmjeet  Jaswal,  an  elementary 
school  teacher. 

Their  four-day  courtship  ended  in  a  marriage  proposal  and  a  big  wedding  with  200  guests. 
Parmar,  who  looked  forward  to  married  life  and  children,  returned  to  Edmonton,  while  his  new 
wife  began  the  immigration  process. 

A  year  later,  when  her  visa  was  finally  processed,  Parmar  met  Jaswal  at  the  Edmonton 
International  Airport  with  chocolates  and  a  bouquet  of  flowers. 

But  at  the  luggage  carousel,  Jaswal  told  him  her  true  reasons  for  marrying.  She  said  she  never 
loved  him  and  she  wouldn't  consummate  their  marriage. 

The  next  day,  she  told  his  aunt  she'd  only  married  Parmar  in  India  so  she  could  come  to 
Canada  and  later  bring  her  mother  and  nephews. 

Parmar  says  he  never  knew  of  his  wife's  scheme  and  he  was  heartbroken  when  he  learned  of 
it.  He  then  contacted  immigration  officials.  After  a  lengthy  investigation,  they  laid  charges  of 
communicating  false  information,  a  rarely  used  charge  under  the  Immigration  and  Refugee 
Protection  Act. 
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obtaining  a  legal  divorce  which  was  beyond  his  means  in  any  event.  He  divorced  his  wife 
“common  law”  by  the  simple  expedient  of  leaving  her  and  living  with  his  new  love. 

This  changed  when,  after  two  World  Wars,  divorce  became  respectable  and,  indeed, 
fashionable,  and  when  legal  aid  brought  it  within  the  grasp  of  the  common  man.  “[The]  strict 
divorce  laws  on  the  books  of  various  countries  were  converted  by  the  courts  into  a  system  of  easy 
divorce  by  mutual  consent.”  In  all  Western  countries,  divorce,  though  in  theory  still  based  on 
fault,  was  in  practice  obtained  by  consent.  There  were  no  doubt  hotly  contested  divorce  actions  as 
well  as  innocent  wives  who,  on  principle  or  out  of  spite,  refused  to  give  their  husbands  their 
longed-for  freedom.  But  in  the  vast  majority  of  cases,  divorce,  though  ostensibly  based  on 
whatever  matrimonial  offence  best  lent  itself  to  the  purpose,  was  in  fact  divorce  by  arrangement. 
Everyone — judge,  lawyer  and  the  man-in-the-street — knew  it.  In  moving  from  the  matrimonial 
offence  to  irretrievable  marriage  breakdown,  consent  and  even  unilateral  demand  as  grounds  of 
divorce,  the  new  generation  of  divorce  laws  merely  put  the  stamp  of  official  approval  on  a  change 
that  had  already  taken  place.... 

In  1973  Sweden  went  all  the  way,  when  its  legislators  passed  a  law  providing  that  either 
spouse  could  at  any  time  obtain  a  divorce  on  request  without  having  to  give  any  reason  or 
convince  the  court  that  the  marriage  had  broken  down.  The  reasoning  was  that  a  spouse  would 
not  sue  for  divorce  unless  the  marriage  had  broken  down.  The  only  qualification  is  that  if  the 
other  spouse  opposes  the  divorce  or  either  spouse  has  the  care  of  a  child  below  the  age  of  16,  a 
waiting  period  of-six  months  for  re-consideration  is  required.  This  does  not  apply  if  the  parties 
have  lived  apart  for  a  period  of  two  years  or  more. 

In  the  United  States,  the  Uniform  Marriage  and  Divorce  Act  of  1970  makes  irretrievable 
marriage  breakdown  the  sole  ground  of  divorce.  Of  those  states  which  have  not  adopted  this  Act, 
the  majority  have  mixtures  of  fault  and  no-fault  grounds.  The  State  of  Washington  was  the  first 
state  to  make  divorce  available  on  request.... 

There  are  only  two  European  countries  left  that  do  not  admit  divorce  on  any  ground:  the 
Republic  of  Eire  and  the  island  of  Malta.  However  there  is  always  annulment  to  fall  back  on,  and 
while  the  Catholic  Church  countries  do  adhere  to  the  dogma  that,  as  a  sacrament,  marriage  cannot 
be  dissolved,  they  have  conformed  to  the  world-wide  trend  towards  making  escape  from  unhappy 
marriages  easier  by  widening  the  grounds  of  annulment.  “Immaturity”,  “psychological 
irregularity”  and  “serious  lack  of  discretion”  have  been  added  by  the  Vatican  to  insanity,  mistake, 
and  duress  as  grounds  negativing  true  consent. 

The  “New  Marriage”  is  no  longer  a  union  for  life  terminable  only  if  one  of  the  spouses  has 
committed  a  grave  matrimonial  offence,  but  is  terminable  at  any  time  by  either  party,  either 
instantly  or  after  a  specified  waiting  periods  In  the  time-honoured  wedding  formula  the  parties 
still  promise,  presumably  quite  sincerely  at  the  time,  to  take  each  other  as  man  and  wife  “for 
better  or  worse”  and  “until  death  do  us  part”.  But  although  it  is  still  true  that  most  marriages  end 
by  death  and  not  by  divorce,  the  fact  remains  that  in  the  eyes  of  the  man-in-the-street,  marriage  is 
no  longer  a  union  for  life  but  a  union  on  approval,  and  that  a  steadily  increasing  proportion  of 
marriages  terminate  in  divorce  after  a  few  short  years.  Under  the  new  divorce  laws  the  wife, 
however  blameless,  cannot  prevent  her  husband,  however  guilty,  from  divorcing  her.  Of  course, 
the  reverse  is  also  true — where  the  wife  is  the  guilty  party,  the  innocent  husband  cannot  prevent  a 
divorce.  The  demystification  of  marriage  which  began  with  its  secularization  after  the 
Reformation,  has  finally  reached  its  consummation.  ... 

[Note:  The  Republic  of  Ireland  legalized  divorce  in  1996  with  the  passage  of  the  Family  Law 
(Divorce)  Act,  1996.  This  followed  a  public  referendum  which  supported,  by  a  very  narrow 
margin,  removal  of  the  ban  on  divorce  in  the  Irish  constitution.  The  Irish  legislation  allows 
divorce  if  the  parties  have  been  separated  for  at  least  four  of  the  five  years  preceding  the 
commencement  of  proceedings.  Malta  introduced  divorce  in  2011,  again  after  a  public 
referendum.] 
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In  Canada  divorce  is  a  matter  falling  within  federal  jurisdiction  pursuant  to  s.  91(26)  of  the 
Constitution  Act,  1867.  Prior  to  1968,  the  legal  regulation  of  divorce  varied  from  province  to 
province.  In  the  provinces  of  Quebec  and  Newfoundland,  there  was  no  judicial  divorce.  In 
Ontario,  judicial  divorce  became  available  in  1930,  when  the  English  Matrimonial  Causes  Act 
(1857)  was  incorporated  by  reference  into  the  Divorce  Act  (Ontario)  S.  C.  1930,  c.-14.  Originally, 
under  the  Matrimonial  Causes  Act ,  divorce  was  only  available  on  the  grounds  of  a  matrimonial 
offense.  A  husband  could  obtain  a  divorce  on  the  basis  of  his  wife’s  adultery.  A  wife  could  obtain 
a  divorce  on  the  basis  of  her  husband’s  incestuous  adultery,  rape,  sodomy,  bestiality,  bigamy, 
adultery  plus  cruelty,  or  adultery  plus  desertion.  This  double  standard  was  removed  in  1925,  and 
as  incorporated  into  the  Divorce  Act  (Ontario)  1930,  a  husband  could  obtain  a  divorce  on  the 
basis  of  his  wife’s  adultery,  and  a  wife  could  obtain  a  divorce  on  the  basis  of  her  husband’s 
adultery,  rape,  sodomy,  bestiality  or  bigamy. 

In  1968,  the  federal  government  introduced  the  Divorce  Act,  S.C.  1967-1968,  v.-24.  Section 
23  of  the  Act  repealed  all  prior  divorce  laws.  This  statute  provided  the  first  nation-wide  divorce 
law.  The  legislation  included  an  extensive  list  of  fault-based  grounds  for  divorce  (of  which  the 
two  most  commonly  used  were  adultery  and  cruelty),  but  also  introduced  for  the  first  time, 
permanent  marriage  breakdown  as  a  ground  for  divorce.  Under  the  1968  Act  the  line  between 
fault  and  no-fault  grounds  was  not  completely  clear.  Divorce  could  be  sought  on  the  basis  of  a 
three  separation;  however,  if  the  petitioner  was  in  desertion,  the  requisite  period  of  separation  was 
five  years. 

In  1986,  a  new  federal  Divorce  Act  was  enacted  in  which  marriage  breakdown  became  the 
sole  basis  for  divorce.  However,  both  adultery  and  cruelty  were  retained  as  criteria  for 
establishing  a  marital  breakdown.  The  requisite  period  of  separation  to  establish  marriage 
breakdown  was  shortened  to  one  year.  The  1986  Act  is  reviewed  in  the  reading  that  follows. 


Department  of  Justice,  Canada,  Evaluation  of  the  Divorce  Act, 

Phase  II:  Monitoring  and  Evaluation 
May  1990,  at  1-9 

1.  Background  and  Evaluation  Issues 

1.1  Introduction 

On  June  1,  1986,  the  Divorce  Act  came  into  force.  The  Act  represents  an  attempt  to 
modernize  the  law  pertaining  to  divorce.  The  stated  objectives  at  the  time  of  Bill  C-47  were: 

a)  to  make  the  divorce  process  less  adversarial  while  increasing  chances  for  the 
reconciliation  of  the  spouses; 

b)  to  provide  a  more  humane  and  fairer  resolution  of  the  consequences  of  divorce; 

c)  to  recognize  provincial  responsibilities  and  provide  for  a  process  of  divorce  which 
will  operate  with  as  few  complications  or  duplications  as  possible. 

1.2  Background  to  the  Legislation 
1.2.1  Early  Criticisms 

The  Divorce  Act  is,  in  many  ways,  a  response  to  a  number  of  criticisms  of  the  1968  Divorce 
Act.  Almost  from  its  inception,  that  Act  was  seen  as  a  compromise  piece  of  legislation,  one 
which,  even  at  the  time,  did  not  reflect  the  realities  of  marriage  breakdown.  Indeed,  as  early  as 
1973,  Julien  Payne,  in  preparing  his  massive  background  report  on  unified  family  courts  could 
already  draw  upon  an  impressive  body  of  literature  critical  of  family  law  and  its  administration. 
And,  over  the  rest  of  that  decade,  the  Law  Reform  Commission  prepared  a  number  of  focused 


' 


* 


271 


“It  will  only  be  a  small  number  of  actual  claims  where  there  is  sufficiently  serious  conduct  to 
warrant  such  a  claim.” 

He  added,  “It  would  be  a  tragedy — and  I  think  judges  would  move  very  quickly  in  terms  of 
punitive  awards  as  to  costs — [if  claims  are  made]  that  attempted  to  bring  in  conduct  through  the 
back  door.” 

Mr.  Epstein  pointed  out  that  such  civil  suits  may  give  the  criminal  law  a  boost  by 
emphasizing  the  unacceptability  of  such  conduct.  “On  the  other  hand,  like  anything  in  this  world, 
anything  can  be  taken  to  an  excess,  and  if  every  divorce  action  then  starts  adding  these  claims  on 
it  won’t  be  helpful.” 

“But  I  think  if  people  learn  that  their  conduct  can  be  visited  by  not  only  social  sanctions,  but 
by  damages  in  money,  it  might  well  act  as  a  deterrent.” 

However,  trivial  claims  should  be  avoided.  “I  think  if  there  is  no  serious  mental  distress,  or 
serious  physical  injury — if  if  s  just  hurt  feelings — that’s  the  kind  of  claim  but  left  out  of  a  divorce 
claim.”  ... 


NOTE:  Valenti  v.  Valenti 

In  Valenti  v.  Valenti  (1996),  21  R.F.L.  (4th)  246  (Out.  Gen.  Div.)  damages  were  awarded  to  both 
a  wife  and  child  because  of  a  spousal  assault.  The  parties  had  a  sixteen  year  marriage  with 
recurring  periods  of  separation.  The  husband  had  a  serious  alcohol  problem  and  was  frequently 
violent,  including  threatening  the  wife  with  guns  and  choking  her.  He  worked  only  sporadically 
through  the  relationship  and  the  wife  provided  the  main  financial  support.  The  final  separation 
occurred  in  December  1991  after  the  husband  assaulted  the  wife  in  an  episode  that  lasted  several 
hours.  The  episode  was  witnessed  by  the  younger  son  (then  10).  After  the  wife  and  children  left, 
the  husband  went  into  the  son’s  room  and  destroyed  most  of  his  furniture.  The  husband  pleaded 
guilty  to  an  assault  charge  and  received  a  five  month  jail  term.  The  wife  claimed  to  have  serious 
emotional  problems  due  to  the  husband’s  behaviour  during  the  marriage.  She  attended 
psychotherapy  and  victim  support  groups  and  suffered  mild  to  moderate  symptoms  of  post- 
traumatic  stress  disorder. 

In  proceedings  under  the  Family  Law  Act ,  the  husband  claimed  an  equalization  (i.e.,  equal 
division)  of  family  property,  while  the  wife  requested  an  unequal  division  in  her  favour  and  child 
support.  In  a  second  action,  which  was  joined  with  the  first,  the  wife  and  son  claimed  damages  as 
a  result  of  the  assault.  While  the  court  refused  to  take  the  husband’s  conduct  during  the  marriage 
into  account  in  the  division  of  property,  holding  that  the  circumstances  were  not 
“unconscionable”  so  as  to  require  a  departure  from  equal  division,  the  wife  was  awarded  $15,000 
in  damages  for  assault  and  forcible  confinement  ($10,000  for  pain  and  suffering,  $2,500  in 
aggravated  damages,  and  $2,500  as  punitive  damages),  which  she  was  allowed  to  set  off  against 
the  $19,000  she  owed  the  husband  by  way  of  property  division. 

The  son  was  also  awarded  $3,500  damages  ($2,500  for  pain  and  suffering  and  $1,000  to 
replace  the  items  the  father  had  destroyed  in  his  rage.)  The  damages  to  the  son  were  based  on 
evidence  of  the  serious  psychological  effects  the  assault  had  had  on  him,  when  seen  against  the 
background  of  verbal,  physical  and  emotional  abuse  which  the  son  had  previously  suffered.  The 
son’s  schooling  had  been  interrupted  and  he  had  serious  behavioural  problems  that  had  resulted  in 
encounters  with  the  law. 


“Victim  is  sued  for  support” 

Toronto  Star,  January  23,  2001 

A  woman  convicted  of  shooting  her  estranged  husband  in  the  head,  and  who  served  almost 
two  years  in  jail  for  her  crime,  is  going  to  court  to  get  spousal  support  from  the  man  she  nearly 
killed. 
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The  remarks  of  Denning  L.J.  (as  he  then  was)  in  Hopes  v.  Hopes,  [1949]  P.  227,  [1948]  2  All 
E.R.  920,  a  desertion  case,  are  also,  I  think,  applicable  by  analogy.  At  pp.  235-36  he  said: 

It  is  most  important  to  draw  a  clear  line  between  desertion  which  is  a  ground  for  divorce  and  gross 
neglect  or  chronic  discord  which  is  not.  That  line  is  drawn  at  the  point  where  the  parties  are  living 
separate  and  apart.  In  cases  where  they  are  living  under  the  same  roof  that  point  is  reached  when 
they  cease  to  be  one  household  and  become  two  households,  or,  in  other  words,  when  they  are  no 
longer  residing  with  one  another  or  cohabiting  with  one  another. 

In  Cooper  v.  Cooper,  supra,  Holland  J.  pointed  out  that  generally  a  finding  that  spouses  were 
living  separate  and  apart  was  made  where  the  following  circumstances  were  present  [p.  187]: 

(i)  Spouses  occupying  separate  bedrooms. 

(ii)  Absence  of  sexual  relations. 

(iii)  Little  if  any  communication  between  spouses. 

(iv)  Wife  providing  no  domestic  services  for  her  husband. 

(v)  Eating  meals  separately. 

(vi)  No  social  activities  together 

It  is  probably  not  necessary  to  establish  all  six  elements  in  each  ease  and  each  case  must 
stand  or  fall  on  its  own  merits.  I  refrain  from  commenting  on  the  wisdom  of  incompatible  spouses 
remaining  together  “for  the  sake  of  the  children”  but  I  do  not  think  it  was  the  intention  of 
Parliament  that  a  spouse  who  does  so,  under  circumstances  in  this  case,  can  at  his  or  her  option  at 
any  time  after  such  circumstances  have  continued  for  three  years  or  more  elect  to  opt  out  of  the 
marriage  and  claim  a  divorce  on  the  ground  of  permanent  marriage  breakdown.  A  mutual  opting 
out  in  such  circumstances  would  be  little  more  than  divorce  by  consent,  something  Parliament  has 
not  yet  provided  for. 

The  evidence  does  not  satisfy  me  that  for  three  years  or  more  prior  to  presentation  of  the 
petition  in  this  action  the  parties  were  living  separate  and  apart  within  the  meaning  of  the  Act  or 
that  there  was  an  intention  on  the  part  of  either  spouse  to  destroy  the  matrimonial  consortium. 
Accordingly  both  the  petition  and  the  counter-petition  will  be  dismissed.... 

[This  result  was  affirmed  on  appeal:  (  1975),  10  N.B.R.  (2d)  148  (C.A.)  Limerick  J.A.,  who  wrote 
separate,  concurring  reasons,  stated  (at  154-155): 

I  am  in  accord  that  husband  and  wife  live  separate  and  apart  even  though  they  live  under  the 
same  roof  where  the  six  circumstances  exist  as  set  out  in  the  judgment  of  Holland  J.  in  Cooper  v. 
Cooper.... 

I  would  however  qualify  somewhat  circumstance  (4),  where  the  husband  and  wife  enter  into  a 
contract  for  economic  reasons  and  the  husband  pays  the  wife  an  agreed  amount  for  preparing  his 
meals  for  him  I  would  consider  them  living  separate  and  apart  if  the  other  five  circumstances 
applied.  In  such  case  the  service  of  the  wife  would  not  arise  out  of  or  be  referable  to  a  matrimonial 
relationship  but  would  be  a  matter  of  separate  and  independent  contract. 

I  would  add  a  further  condition;  viz.,  they  do  not  share  living  room  and  recreational  facilities, 
such  as  television,  together. 

The  living  conditions  of  the  parties  in  this  action  do  not  comply  with  the  above  circumstance.  I 
therefore  concur  with  the  judgment  of  my  brother  Ryan  and  dismiss  the  appeal.] 


NOTE:  Engaging  in  Sexual  Relations  After  Separation 

If  separated  spouses  engage  in  sexual  relations,  will  this  interrupt  the  period  of  living  separate  and 
apart?  Over  the  years  this  question  has  been  considered  by  several  courts  across  the  country,  most 
recently  in  S.  (K.L.)  v.  S.  (D.R.),  2012  NBCA  16,  20  R.F.L.  (7th)  34  where  a  majority  of  New 
Brunswick  Court  of  Appeal  decided  that  parties  can  continue  to  have  a  sexual  relationship  and 
still  be  deemed  to  be  living  separate  and  apart. 

In  that  case  the  parties  separated,  and  approximately  three  months  later  began  to  engage  once 
again  in  sexual  relations.  They  continued  their  sexual  relations  over  the  course  of  several  months. 
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In  the  course  of  a  divorce  trial,  approximately  16  months  after  their  initial  separation,  it  came  out 
that  they  had  sexual  relations  just  a  few  months  prior  to  the  trial.  Both  parties  testified  that 
reconciliation  was  not  their  intention  when  they  met  to  engage  in  intimate  contact.  Thus,  they 
argued  that  they  did  not  contravene  the  90-day  reconciliation  provision  of  the  Divorce  Act.  The 
trial  Judge  ruled  that  because  of  their  sexual  relations,  the  parties  had  not  lived  separate  and  apart 
for  more  than  one  year,  and  that  accordingly  they  were  not  entitled  to  a  divorce. 

A  majority  of  the  Court  of  Appeal  overturned  that  decision,  concluding  that  It  was  an  error  of  law 
for  the  trial  judge  to  give  undue  weight  to  one  factor,  and  no  weight  whatsoever  to  various  other 
factors  which  also  needed  to  be  considered: 

1.  Are  the  parties  actually  living  in  separate  residences? 

2.  How  do  the  parties  communicate  with  one  another? 

3.  Do  the  parties  engage  in  sexual  relations? 

4.  Do  the  parties  share  meals  together? 

5.  Do  the  parties  attend  or  engage  in  social  or  recreational  activities  together? 

6.  Do  the  parties  share  domestic  responsibilities  (such  as  cleaning,  maintenance,  or 
renovation  work  pertaining  to  the  marital  home,  even  though  they  no  longer  reside 
together? 

7.  Do  the  parties  spend  time  together  in  private,  engaged  in  the  types  of  routine  activities 
married  couples  or  families  often  do  together,  such  as  watching  television? 

8.  Do  the  parties  travel  or  vacation  together,  or  spend  time  together  celebrating  holidays  or 
special  occasions? 

9.  How  do  the  parties  present  themselves  to  family,  friends,  and  the  community  at  large? 

Here  the  husband  maintained  a  separate  residence  and  the  parties  did  not  communicate  well. 
The  only  meal  the  parties  shared  together  was  on  the  child's  birthday.  The  parties  did  not  attend 
or  engage  in  social  or  recreational  activities  together,  and  they  did  not  travel  or  vacation  together. 
The  parties  presented  themselves  to  others  as  being  separated  and  not  on  good  terms. 

In  the  course  of  the  decision  reference  was  made  to  Greaves  v.  Greaves,  (2004)  4  R.F.L. 
(6th)  1  (Ont.  S.C.J.),  where  the  Court  noted: 

Although  they  had  a  consistent  sexual  relationship,  I  cannot  find  this  determinative,  anymore  than 
the  absence  of  a  sexual  relationship  would  be. 

And  to  Oliver  v.  Oliver,  201 1  CarswellBC  2202  (B.C.  S.C.),  where  Fenlon  J.  noted: 

In  general,  when  parties  choose  to  live  in  separate  residences  (other  than  temporarily  because  of 
work  or  educational  demands),  they  lack  one  of  the  foundational  elements  of  a  marriage.  Absent  a 
mutual  intention  to  reconcile,  they  may  continue  to  have  a  relationship  of  sorts,  but  it  will  not  be  a 
marriage. 

Quigg  J.A.  dissented  on  grounds  of  deference  to  the  trial  judge. 


NOTE:  Calvert  v.  Calvert ,  (1997),  27  R.F.L.  (4th)  394  (Ont.  Gen.  Div.) 

In  Calvert,  a  wife  who  was  suffering  from  Alzheimer's  disease  sought  a  divorce.  The  husband 
contended  that  she  did  not  have  the  mental  capacity  to  form  the  intention  to  live  separate  from 
him.  The  parties  had  been  married  in  1979.  In  1993,  the  wife  began  to  show  early  sings  of  the 
disease.  In  early  1994,  she  went  to  visit  her  daughter  in  Calgary,  and  never  returned  to  Ontario. 
While  in  Calgary,  she  expressed  her  desire  to  divorce  her  husband.  She  meet  with  several 
lawyers  and  a  doctor,  all  of  whom  testified  that  she  clearly  wanted  the  divorce,  and  had  the 
capacity  to  do  so.  Justice  Benotto  of  the  Ontario  Court,  General  Division  held: 
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There  are  three  levels  of  capacity  that  are  relevant  to  this  action:  capacity  to  separate,  capacity  to 
divorce  and  capacity  to  instruct  counsel  in  connection  with  the  divorce. 

Separation  is  the  simplest  act,  requiring  the  lowest  level  of  understanding.  A  person  has  to 
know  with  whom  he  or  she  does  or  does  not  want  to  live.  Divorce,  while  still  simple,  requires  a  bit 
more  understanding.  It  requires  the  desire  to  remain  separate  and  to  be  no  longer  married  to  one's 
spouse.  It  is  the  undoing  of  the  contract  of  marriage. 

The  contract  of  marriage  has  been  described  as  the  essence  of  simplicity,  not  requiring  a  high 
degree  of  intelligence  to  comprehend  ....  If  marriage  is  simple,  divorce  must  be  equally  simple. 
The  American  courts  have  recognized  that  the  mental  capacity  required  for  divorce  is  the  same  as 
required  for  entering  into  marriage:  Re  Kutchins,  136  A. 3d  45  (Ill.,  1985). 

There  is  a  distinction  between  the  decisions  a  person  makes  regarding  personal  matters  such  as 
where  or  with  whom  to  live  and  decisions  regarding  financial  matters.  Financial  matters  require  a 
higher  level  of  understanding.  The  capacity  to  instruct  counsel  involves  the  ability  to  understand 
financial  and  legal  issues.  This  puts  it  significantly  higher  on  the  competency  hierarchy.  It  has 
been  said  that  the  highest  level  of  capacity  is  that  required  to  make  a  will:  Park,  supra,  at  p.  1426. 

(I  note  that  Mr.  Birnbaum  felt  that,  in  August  1994,  he  would  have  taken  instructions  for  a  will  but 
for  Dr.  Hogan's  concern  about  her  ability  to  instruct  counsel.)  While  Mrs.  Calvert  may  have  lacked 
the  ability  to  instruct  counsel,  that  did  not  mean  that  she  could  not  make  the  basic  personal 
decision  to  separate  and  divorce. 

The  Court  concluded  that  Mrs.  Calvert  did  have  the  capacity  to  live  separate  and  apart. 


NOTE:  Relevance  of  Date  of  Separation  for  Property  Division 

Determining  the  date  of  separation  is  also  of  importance  under  Ontario’s  Family  Law  Act ,  under 
which  the  valuation  date  for  the  purposes  of  calculating  equalization  payments  between  the 
spouses  is  usually  “the  date  the  spouses  separate  and  there  is  no  reasonable  prospect  that  they  will 
resume  cohabitation”  (s.4(I),  definition  of  “valuation  date”).  The  relevance  of  the  date  of 
separation  to  the  division  of  matrimonial  property  will  be  discussed  in  detail  in  the  materials  on 
the  Family  Law  Act,  below  (Vol.  II). 


NOTE:  Alternatives  to  Separation  as  a  “No-Fault”  Ground  for  Divorce 

Given  the  difficulties,  in  certain  cases,  of  establishing  when  the  parties  separated  or  whether  they 
were  living  separate  and  apart  under  the  same  roof,  would  it  be  preferable  to  replace  the 
requirement  of  separation  as  a  ground  for  divorce  with  that  of  a  waiting  period  (six  months?  one 
year?)  following  the  filing  by  one  or  both  of  the  spouses  of  a  declaration  of  an  intention  to  seek 
dissolution  of  the  marriage?  This  approach  was  recommended  by  the  Canadian  Law  Reform 
Commission  in  1976. 
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be  seen  as  a  personal  offense  to  the  other.  Modern  romantic  sensibilities,  so  sympathetic  to  the 
sexual  dalliances  of  men  and  women  trapped  in  loveless  arranged  marriages  of  an  earlier  time, 
expected  fidelity,  and  more,  from  spouses  who  had  chosen  each  other  on  the  basis  of  mutual 
attraction  and  perceived  affinities.  But  as  the  idea  of  marriage  as  a  vehicle  for  individual  self- 
fulfillment  gained  prominence  in  the  twentieth  century,  consensus  about  the  morality  of  extra¬ 
marital  sexual  relations  weakened;  situation  ethics  and  psychotherapy  stepped  in,  and  the  law 
retreated  in  confusion.... 


NOTE:  Social  Acceptance  of  Adultery 

In  2003  the  Vanier  Institute  of  the  Family  carried  out  a  major  national  survey  of  Canadian 
families  to  get  a  clearer  reading  on  what  Canadians  want  from  family  life  and  what  they  are  in 
fact  experiencing.  (Approximately  2000  adults  participated  in  the  survey).  The  results  of  the 
survey  are  reported  in  Reginald  Bibby,  The  Future  of  Families  Project:  A  Survey  of  Canadian 
Hopes  and  Dreams  (Ottawa,  Vanier  Institute  of  the  Family,  2005).  Bibby  summarizes  the  survey 
findings  on  attitudes  towards  extra-marital  sex: 

Less  than  5%  of  people  across  the  country  approve  of  and  accept  extra-marital  sex.  Conversely, 
70%  neither  approve  nor  or  willing  to  accept  people  having  sex  with  someone  other  than  their 
spouse.  The  remaining  one  in  four  Canadians  disapproves  of  but  would  accept  or  tolerate  the 
reality  of  extra-marital  relationships.  These  levels  of  disapproval  are  virtually  unchanged  since  the 
1970s.  The  sexual  revolution  clearly  did  not  extend  to  endorsing  or  legitimizing  extra-marital  sex. 


NOTE:  Definition  of  Adultery 

Adultery  is  not  expressly  defined  in  the  Divorce  Act.  Traditionally,  it  has  been  defined  by 
Canadian  courts  as  voluntary  sexual  intercourse  between  a  married  person  and  another  person  of 
the  opposite  sex  other  than  his  or  her  spouse.  Other  acts  of  a  sexual  nature  were  held  not  to 
constitute  adultery.  In  the  course  of  legalizing  same-sex  marriage  in  the  Civil  Marriage  Act 
(2005),  the  federal  government  made  no  amendment  to  the  Divorce  Act  provisions  relating  to 
adultery.  Will  the  common  law  definition  of  adultery  be  judicially  reshaped  to  take  account  of 
same-sex  marriage?  How  easy  will  it  be  to  redefine  adultery  so  as  to  make  it  applicable  to  same- 
sex  relationships?  Any  changed  or  expanded  definition  would  also  have  implications  for  what 
counts  as  adultery  in  opposite  sex  relationships.  Is  the  better  alternative  simply  to  eliminate 
adultery  as  a  ground  for  divorce? 

It  should  also  be  noted  that  post-separation  sexual  activity  by  separated  spouses  can  constitute 
adultery;  until  a  divorce,  the  parties  are  still  married  and  engaging  in  sexual  relationships  with 
other  people  is  technically  adultery.  It  is  not  necessary  that  the  adultery  be  the  cause  of  the  marital 
breakdown:  see  Horvath  v.  Fraess  (1997),  36  R.F.L.  (4th)  32  (Sask.  Q.B.) 


P.  (S.E.)  v.  P.  (D.D.) 

(2005),  259  D.L.R.  (4th)  358  (B.C.S.C.),  2005  CarswellBC  2137 

GARSON  J.: 

Introduction 

[1]  The  petitioner  (Ms.  P)  applied  for  a  divorce  from  her  husband  (Mr.  P)  on  the  grounds  of  his 
admitted  “adultery”  with  another  man.  I  heard  submissions  of  the  petitioner  and  the  Attorney 
General  of  Canada  (the  latter  as  intervenor  in  this  case)  that  adultery  as  defined  in  common  law  is 
not  limited  to  sexual  acts  between  persons  of  the  opposite  sex.  I  concluded  that  adultery  can 
include  sexual  acts  between  a  married  person  and  a  person  other  than  the  married  person’s  spouse 
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alleged  was  a  same-sex  sexual  act.  Adultery  may  include  same-sex  sexual  acts  where  as  here  the 
evidence  supports  a  finding  that  such  has  occurred. 

[50]  In  this  case  I  do  not  consider  it  is  necessary  or  desirable  for  me  to  define  what  type  of 
intimate  sexual  activity  constitutes  adultery.  Questions  about  the  meaning  of  adultery  in  same-sex 
marriages  should  be  clarified  over  time  on  a  case-by-case  basis,  just  as  those  questions  have  been 
resolved  on  a  case-by-case  basis  in  the  context  of  heterosexual  marriages.  ... 

[P.  (S.E.)  v.  P.  (D.D.)  was  followed  in  Thebeau  v.  Thebeau,  (2006),  27  R.F.L.  (6th)  430,  2006 
CarswellNB  224  (N.B.Q.B.).] 


“Wife  wants  divorce  for  virtual  adultery” 

Ananova,  2005  found  at  http://vvww.ananova.com/news/story/sm  1 622 1 98.html 

A  Romanian  woman  demanded  a  divorce  for  virtual  adultery  after  she  caught  her  husband 
surfing  the  internet  for  porn. 

Geta  M,  45,  from  Galati,  has  been  married  to  her  husband  Ion  for  23  years  but  told  the  court 
she  couldn’t  go  on  because  she  felt  cheated. 

She  admitted  Ion  was  a  good  husband,  coming  home  on  time  and  taking  care  of  the  family, 
but  she  says  she  couldn’t  accept  being  replaced  by  ‘virtual  lovers’. 

Geta  told  the  court:  “When  I  caught  him  watching  porn  movies  and  looking  to  pictures  of 
naked  women  I  knew  I  had  to  divorce. 

“What  he  does  is  totally  away  from  my  principles  of  life  and  I  don’t  want  to  be  near  him 
when  he  does  that.  I  want  to  set  him  free  so  he  could  find  himself  the  woman  he  likes.” 

Ion  said  he  found  himself  tempted  by  the  XXX  images  after  he  bought  his  younger  son  a  new 
computer  and  accessed  the  internet. 

He  said  he  doesn’t  want  to  separate  from  his  wife  and  the  court  decided  to  give  the  woman 
time  to  reconsider  her  demand,  reported  the  7  Plus  newspaper. 


NOTE:  Proof  of  Adultery 

Admissions  by  the  defendant  or  third  party  represent  a  frequent  method  of  proof  in  an 
uncontested  case.  In  d’Entremont  v.  d’Entremont  (1992),  44  R.F.L.  (3rd)  224  (N.S.C.A.)  the  wife 
appealed  the  dismissal  of  her  petition  for  divorce  on  the  grounds  of  her  husband’s  adultery.  The 
husband  had  acknowledged  by  affidavit  that  he  had  committed  adultery  commencing  at  the  time 
of  separation,  stating  that  the  adultery  had  not  been  condoned  by  the  wife.  The  trial  judge  had 
refused  to  grant  the  divorce  for  the  reason  that  the  adultery  had  not  been  proved.  The  Nova  Scotia 
Court  of  Appeal  allowed  the  appeal,  and  granted  the  divorce.  In  these  uncontested  proceedings, 
where  there  was  evidence  before  the  Court  proving  the  uncondoned  adultery  of  the  respondent, 
the  requirements  of  section  8  of  the  Divorce  Act  had  been  met.  No  additional  formalities  were 
required 

Where  adultery  is  not  admitted  it  will  need  to  be  proved.  Proof  of  adultery  is  on  the  balance  of 
probabilities.  Because  of  the  nature  of  the  allegations  it  is  sometimes  necessary  to  rely  on 
circumstantial  evidence  tending  to  show  that  the  parties  were  on  such  terms  of  sexual 
involvement  that  they  would  take  advantage  of  any  suitable  opportunity:  see  Burbage  v.  Burbage 
(1985),  46  R.F.L.  (2d)  33  (Ont.  H.C.J.) 
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(iii)  Cruelty 

The  test  for  cruelty  has  been  found  to  include  both  an  objective  and  subjective  element.  Thus  in 
Chouinard  v.  Chouinard  (1969),  10  D.L.R.  (3d)  263  (N.B.C.A.)  at  264-265,  Limerick  J.A.  held: 

No  uniform  standard  can  be  laid  down  for  guidance;  behaviour  which  may  constitute  cruelty  in 
one  case  may  not  constitute  cruelty  in  another.  There  must  be  to  a  large  extent  a  subjective  as  well 
as  an  objective  aspect  involved;  one  person  may  be  able  to  tolerate  conduct  on  the  part  of  his  or 
her  spouse  which  would  be  intolerable  to  another.  Separation  is  usually  preceded  by  marital 
disputes  and  unpleasantness.  The  Court  should  not  grant  a  decree  of  divorce  on  evidence  of  merely 
distasteful  [sic]  or  irritating  conduct  on  the  part  of  the  offending  spouse.  The  word  cruelty  denotes 
not  mere  displeasure,  irritation,  anger  or  dissatisfaction;  furthermore,  the  Act  requires  that  cruelty 
must  be  of  such  a  kind  as  to  render  intolerable  continued  cohabitation. 

The  two  cases  which  are  reproduced  below  offer  examples  of  how  courts  applied  the  test  for 
cruelty,  with  its  subjective  and  objective  elements,  in  cases  brought  under  the  1968  Divorce  Act. 
Given  the  relatively  long  waiting  periods  under  that  legislation  for  a  “no-fault”  divorce,  many 
cases  of  “unhappy”  marriages  were  litigated  using  the  ground  of  cruelty. 


Austin  v.  Austin 

(1970)  2  R.F.L.  136,  73  W.W.R.  289,  (Sask.  C.A.) 

The  judgment  of  the  Court  was  delivered  by 

BROWNRIDGE  J.A.: — This  is  an  appeal  from  the  judgment  of  Johnson  J.  at  which  he  dismissed 
the  petitioner’s  claim  for  divorce  based  on  cruelty  within  the  meaning  of  s.  3(d)  of  the  Divorce 
Act  1967-68  (Can.)  c.  24.  The  respondent’s  counter-petition  based  on  the  same  ground  was  also 
dismissed  but  there  is  no  appeal  by  the  respondent. 

The  parties  were  married  on  28th  May  1953  and  one  child  Harlow  Lou  Austin  was  born  of 
the  marriage  on  3rd  September  1954. 

In  dismissing  the  action  the  learned  trial  Judge  said: 

While  I  have  every  sympathy  with  the  petitioner  I  am  unable  to  find  that  she  has  been  able  to  bring 
her  position  within  s.  3(d)  of  The  Divorce  Act.  No  doubt  to  her  the  pain  and  mental  anguish  she 
has  suffered  are  very  real,  yet  I  cannot  apply  her  subjective  standards  to  those  feelings  and  the 
events  which  she  thinks  prompted  them.  I  am  unable  to  find  that  the  respondent  “has  treated  the 
petitioner  with  physical  or  mental  cruelty  of  such  a  kind  as  to  render  intolerable  the  continued 
cohabitation  of  the  spouses”  if  I  apply,  as  I  must,  objective  standards  of  conduct.  To  do  otherwise 
would  be  to  open  the  door  to  petitions  being  launched  on  facts  never  contemplated  by  the 
legislature  but  which  to  the  petitioner  amount  to  subjective  cruelty.  In  this  respect  I  accept  the 
testimony  of  the  respondent  whom  I  find  to  be  very  quiet,  cautious  but  straightforward. 

...I  cannot  escape  the  conclusion  that  the  learned  Judge  made  his  findings  by  applying  what 
he  learned  “objective  standards  of  conduct”  and,  with  deference,  I  do  not  think  that  is  the  correct 
standard  to  apply. 

Under  the  new  Divorce  Act  the  test  is  whether  the  respondent  has  treated  the  petitioner  with 
physical  or  mental  cruelty  of  such  a  kind  as  to  render  intolerable  the  continued  cohabitation  of  the 
spouses. 

I  agree  with  the  view  of  Tritschler  C.J.Q.B.  expressed  in  Zalesky  v.  Zalesky  (1968),  1  R.F.L. 
36,  67  W.W.R.  104,  1  D.L.R.  (3d)  471  (Man.)  that  while  Parliament  has  given  its  own  fresh 
complete  statutory  definition  of  cruelty,  some  of  the  principles  laid  down  in  earlier  cases  will 
continue  to  be  useful  as  guides.  The  test  has  been  changed  but  the  nature  of  cruelty  remains  the 


Case  as  edited  taken  from  B.  Hovius,  Family  Law:  Cases,  Notes  and  Materials ,  2d  ed.  (Toronto: 
Carswell,  1987). 
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[13]  The  court  should  not  be  left  to  speculate  on  any  of  these  questions.  The  plaintiff  failed  to 
establish  marriage  breakdown  due  to  cruelty  within  the  meaning  of  the  Divorce  Act. 


[25]  To  summarize,  the  application  for  a  desk  order  divorce  based  on  cruelty  is  dismissed.  The 
plaintiff  may  re-apply  for  a  divorce  based  on  the  alternative  ground  of  living  separate  and  apart  in 
due  course.  At  that  time,  the  plaintiff  must  provide  the  necessary  evidence  and  modify  the  terms 
of  the  proposed  consent  order  respecting  ancillary  relief  in  accord  with  these  reasons. 

Notes: 

1.  The  cautious  approach  to  granting  divorces  on  the  grounds  of  cruelty  is  illustrated  by  two 
recent  cases:  A.  (I.)  v.  D.  (S.),  2009  ABQB  513  (husband’s  controlling  and  verbally  abusive 
behavior  did  not  constitute  mental  cruelty);  Cernic  v.  Cernic  (2012)  ONSC  922  (dysfunctional 
relationship  with  conflict  not  enough  to  establish  mental  and  emotional  cruelty).  In  A.  (I.)  the 
court  quoted  with  approval  a  passage  from  S.  (J.G.)  v.  S.  (W.O.J.),  [2004]  B.C.J.  No.  1160  (B.C. 
S.C.): 

Cruelty  is  a  question  of  fact  and  the  plaintiff  bears  the  onus  of  proof  on  a  balance  of  probabilities 
whether  or  not  the  claim  is  contested.  The  Divorce  Act  requires  that  cruelty  must  be  of  such  a  kind 
as  to  render  intolerable  continued  cohabitation  ...  A  finding  of  cruelty  bears  a  stigma  and,  as  such, 
it  should  not  be  a  short-cut  to  a  divorce  that  should  be  based  on  separation:  McPhail  v.JAcPhail 
(2001)  15  R.F.L.  (5th)  137  (B.C.C.A.). 

A  distinction  is  drawn  between  incompatibility  and  cruelty.  As  marital  disputes  and 
unpleasantness  usually  precede  a  separation,  the  Court  should  not  grant  a  decree  of  divorce  on 
evidence  of  conduct  on  the  part  of  the  offending  spouse  that  is  merely  distasteful  or  irritating. 

The  test  is  both  objective  and  subjective.  Before  the  effect  of  the  defendant's  conduct  on  the 
plaintiff  is  considered,  the  court  must  first  be  satisfied  that  such  conduct,  in  itself,  is  capable  of 
causing  physical  or  mental  hurt.  This  has  been  described  as  "grave  and  weighty  conduct". 

2.  Conduct  that  might  fall  within  the  definition  of  cruelty  may  also  be  the  basis  for  tort  claims 
between  spouses,  an  issue  touched  on  above  in  the  introductory  readings  on  no-fault  divorce. 


